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STEPHEN  WINIARSKI,  Administrator 
of  the  Estate  of  LA  VERG-NE 
WINIARSKI, 

Plaintiff  -  Appellant, 

v. 

EMIL  LOUIS  HELKOVITZ  and  FRED 
SCHWIND, 

Defendants  -  Appellees. 
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APPEAL  FROM   THE 
CIRCUIT    COURT, 
COOK   COUNTY. 


3  46I.A.  208 


MR.  PRESIDING-  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT 

This  is  a  wrongful  death  action  under  the  Injuries 
Act,  III.  Rev.  Stat.  1951,  Chap.  70,  pars.  1-2.   The  verdict 
was  not  guilty,  judgment  was  entered  on  the  verdict  and 
plaintiff  has  appealed. 

Plaintiff's  decedent,  a  girl  fifteen  years  of  age, 
was  struck  and  killed  by  Schwind'  s  automobile  driven  by 
Melkovltz,  about  6:15  P.M.  on  July  25,  19^-7.   The  accident 
occurred  on  a  highway  in  Cook  County  near  Des  Plaines, 
Illinois,   The  automobile  was  being  driven  north  on  the 
east  side  of  the  highway.   The  decedent  was  walking  south 
on  the  shoulder  east  of  the  highway  with  six  other  girl 
campers.   She  was  about  two  or  three  feet  behind  the  girl 
ahead  of  her. 

Plaintiff  contends  the  court  committed  reversible 
error  in  instructing  the  jury.   The  factual  issues  for  the 
jury  on  the  elements  of  plaintiff *s  case  were  whether 
defendant  Melkovitz  saw  the  girls  before  the  accident; 
whether  the  girls  were  in  single  file  on  the  shoulder j 
whether  the  automobile  was  on  or  off  the  pavement  when  it 
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struck  decedent;  and  whether  Melkovitz  and  his  wife  were 
seated  apart  from  each  other  in  the  front  seat.   We  do  not 
think  it  necessary  to  discuss  inconsistencies  and  con- 
trarieties in  the  evidence  nor  to  comment  upon  the  impeach- 
ment of  witnesses  nor  to  decide  whether  there  was  a  serious 
conflict  in  the  factual  issues. 

Instruction  number  2k   for  defendants  is  peremptory- 
It  states:   "If  you  believe  from  the  evidence,  under  the 
instructions  of  the  court,  that  the  degree  of  care  required 
of  said  plaintiff  for  her  own  safety,  as  defined  in  these 
instructions,  required  her  while  walking  on  said  highway 

..."  etc.   The  instruction  plainly  means  by  the  word 

i 
"highway"  the  paved  portion.   It  assumes  that  plaintiff  Is    * 

decedent  was  walking  on  the  paved  portion.   Whether  decedent 
was  on  the  paved  portion  was  a  disputed  question  of  fact. 
If  she  was  not  on  the  paved  portion,  she  did  not  have  the 
duties  attributed  to  her  by  the  instruction.   The  instruction 
refers  to  decedent  as  "plaintiff."   The  plaintiff  is 
decedent's  administrator,  and  was  not  involved  in  any  of  the 
questions  covered  by  the  instruction.   Lof tus  v.  Chicagoi 
Railways  Com-pany,  293  111.  V?5»   The  giving  of  this  instruc- 
tion constituted  reversible  error. 

We  think  that  we  should  comment  on  other  instruc- 
tions given  for  defendants  and  objected  to  by  plaintiff. 
Number  19,  a  peremptory  instruction,  told  the  jury  that 
decedent's  due  care  could  not  be  assumed  but  must  be  proved 
by  a  preponderance  of  the  evidence.   In  a  death  action  where 
there  are  no  eye— witnesses  to  the  fatal  event,  the  jury  is 
permitted  to  take  into  consideration,  along  with  the  evidence, 
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the  natural  instinct  of  men  to  avoid  injury  and  preserve 
their  own  lives.   This  rule  in  no  way  shifts  the  burden  of 
proof,  and  the  instinct  does  not  give  rise  to  a  presumption 
except  as  against  an  affirmative  act  of  self—injury  or  when 
the  impending  danger  was  known  to  the  deceased.   Newell  v. 
Cleveland  C,  G.  &  St.  L.  Ry. ,  261  111.  505,  508-11 J 
Collison  v.  Illinois  C.  R.  R. ,  239  111.  532,  537-8.   See 
Petro,  v.  HInes,  299  HI*  236,  238.   However,  the  bare  state- 
ment in  the  instruction  that  a  failure  to  prove  decedent1 s 
due  care  by  a  preponderance  of  the  evidence  should  result  in 
a  verdict  for  defendant  might,  in  this  case,  be  misleading 
to  the  jury.   Defendants  argue  that  there  was  an  eye— witness 
who  attempted  to  make  this  proof.   This  witness  testified 
only  that  she  saw  decedent  at  the  instant  of  impact*   This 
testimony,  without  more,  did  not  tend  to  prove  due  care. 

Instruction  number  16  refers  to  decedent  as  "plain- 
tiff."  It  is  subject  to  the  same  criticism  in  this  respect 
as  number  24.   In  instruction  number  16  as  well  as  in 
number  22,  the  jury  was  told  that  in  order  to  charpre.  defendant 
with  a  duty  to  avoid  injuring  the  decedent,  "plaintiff  must 
show  by  a  preponderance"  etc.   This  could  confuse  the  jury. 
There  is  no  reason  for  telling  the  jury  what  is  necessa.ry 
to  charge  negligence. 

.We  need  not  pass  on  the  other  point  raised  by 
plaintiff.   For  error  in  instructing,  the  judgment  is 
reversed  and  the  cause  remanded  for  new  trial. 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED. FOR  NEW  TRIAL. 

LEWE  AND  FEIN3ERC-,  JJ.  CONCUR. 


W37 

BELL  AUTO  REPAIR  AND  PAINTING 
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Plaintiff  -  Appellee, 

v. 

OLIVER  C.    GIDDINGS, 
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MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  tort  action  for  damages  arising  from  the 
alleged  conversion  "by  defendant  Giddings  of  an  automobile 
mortgaged  to  plaintiff.   An  ex  parte  judgment  for  §^-9^.28 
was  entered  against  Giddings  following  non-service  of  some 
defendants  and  the  dismissal  of  others.   The  court  denied 
Giddings*  motion  to  vacate  the  judgment,  and  this  appeal, by 
Giddings  followed.   The  record  shows  that  on  February  27* .   v 
1950  the  case  was  dismissed  by  stipulation  of  the  parties* 
On  November  3,  1950  an  order  was  entered  vacating  the  dis- 
missal order  of  February  2?,  1950  "as  entered  in  error," 
The  next  order  is  the  ex  parte  judgment  of  February  20,  1951* 

There  is  nothing  in  the  record  to  show  that  the 
court  had  regained  jurisdiction  of  the  cause  on  November  3j 
1950  when  the  order  of  dismissal  of  the  previous  February 
was  vacated.   In  the  absence  of  such  a  showing  we  cannot 
presume  in  favor  of  the  order  of  November  3j  1950  that  the 
court  had  jurisdiction  to  enter  it.   Thirty  days  had  elapsed 
since  the  order  of  dismissal,  and  there  is  nothing  from 
which  we  can  determine  why  that  order  was  "entered  in  error. n 
People  ex  rel.  Uaite  v.  Brlstow,  391  III.  101. 
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Glddings  argues  in  his  brief  that  the  reinstatement 
order  and  subsequent  proceedings  were  "illegal  and  improper, " 
He  made  the  point  in  the  petition  to  vacate.   We  conclude 
that  the  trial  court  was  without  jurisdiction  to  vacate  the 
order  of  dismissal  of  February  27,  1950,  and  that  accordingly 
all  the  proceedings  thereafter  are  void.   The  judgment  must 
be  reversed,  though  Giddings*  petition  to  vacate  disclosed 
no  meritorious  defense. 

JUDGMENT  REVERSED. 

LEWE  AND  FEIN3ERG,  JJ.,  CONCUR. 


BENJAMIN  McMICHAEL  and  REBECCA 
McMICHAEL, 


Appellants, 


v. 


JACOBS  CLOTHING  COMPANY,  PHILLIP 
3ARASCH,  d/b/a  INTERNATIONAL 
ADJUSTMENT  COMPANY, 

Appellees, 
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APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO. 
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MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT, 
This  is  an  appeal  by  plaintiffs  from  the  order 
vacating  a  judgment  by  default  after  the  statutory  term  of 
court  had  expired.    The  cause  came  on  regularly  for  hearing 
on  March  2,  195l>  before  the  trial  court  without  a  jury.  .No 
one  appeared  for  the  defendants  upon  the  call  of  the  ce.se. 
Both  had  been  in  default  for  failure  to  file  an  answer  to  an 
amended  statement  of  claim.   A  judgment  for  $500  was  entered 
against  both  defendants.   On  April  2,  1951>  defendant 
Barasch  filed  a  petition  and  motion  to  vacate  the  judgment 
by  default,  which  was  denied.   Defendant  Jacobs  filed  a 
petition  on  April  26,  1951»  "to  vacate  and  set  aside  the 
judgment,  to  which  plaintiffs  filed  a  motion  to  strike  or 
dismiss  for  want  of  jurisdiction.   The  motion  to  strike  or 
dismiss  was  denied,  the  petition  of  Jacobs  allowed,  and  the 
judgment  of  March  2,  1951;  vacated. 

The  only  question  presented  is  whether  the  petition 
I  of  Jacobs  satisfies  the  rule  applicable  to  motions  In  the 
/nature  of  writ  of  error  coram  nobis.   This  rule  is  fully 
stated  in  Jacob  son  v.  Ashlcinaze,  337  111,  141,  at  p«  146: 


"The  purpose  of  the  writ  coram  nobis  at  common  law, 
and  of  the'  statutory  motion  substituted  for  it  in 
this  State,  is  to  bring  before  the  court  rendering 
the  judgment  matters  of  fact  not  appearing  of  record, 
which,  if  known  at  the  time  the  judgment  was 
rendered,  would  have  prevented  its  rendition.   Illus- 
trations of  such  matters' are  the  disability  of  the 
parties  to  sue  or  defend,  the  failure  of  the  clerk 
to  file  a  plea  or  answer,  and  the  omission  to  inter- 
pose, through  fraud,  duress  or  excusable  mist  alee  and 
without  negligence  on  the  part  of  the  defendant, 
a  valid  defense  existing  in  the  facts  in  the  case • 
The  motion  is  not  available  to  review  questions  of 
fact  which  arise  upon  the  pleadings  or  to  correct 
errors  of  the  court  upon  questions  of  law.  *  #  *B 
(italics  ours.) 

This  court  followed  the  rule  stated,  in  Wagngjr  v.  Sulka,  33& 

111.  App.  101. 

The  petition  in  the  instant  case  alleged  that 
petitioner  was  injured  in  January,  1951»  and  was  unable  to 
appear  in  court  on  March  2,  1951*  on  which  date  judgment  was 
enteredj  that  when  he  was  served  with  summons  he  delivered 
the  same  to  defendant  Phillip  Barasch  and  directed  him. to 
employ  counsel  for  the  purpose  of  defending  said  cause;  and 
that  petitioner  did  not  know  said  Barasch  had  failed  to 
employ  an  attorney  to  defend  the  cause  and  was  unaware  of  the 
cause  having  been  set  for  trial  on  March  2,  1951>  he  having 
been  previously  informed  that  said  cause  had  been  set  for 
trial  on  April  13*  1951*   It  then  alleges  that  petitioner  lias 
a  good  and  meritorious  defense  to  the  whole  of  plaintiffs1 
claim.   The  defense  termed  meritorious  is  nowhere  set  up  in 
the  petition. 

The  alleged  failure  of  petitioner's  agent,  Barasch, 
to  employ  a  lawyer  to  defend  the  cause  is  analogous  to  the. 
failure  of  the  agent  in  Wagner  v.  Sulka,  supra,  and  Bonn  v. 
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Ajrth,  331  111.  App,  321,  where  it  was  held  that  the  neglect 
of  the  agent  to  employ  a  lawyer  furnishes  no  ground. for  a 
motion  in  the  nature  of  a  writ  of  error  coram  nobis. 

The  instant  petition  did  not  set  up  any  defense, 
valid  or  otherwise,  as  required.   Jacob  son,  v.  Ashkinaze., 
supra;  People  v,  Bristow,  391  111*  101,  116. 

For  the  reasons  stated  the  order  appealed  from  is 
reversed. 

REVERSED. 

KILEY,  P.J.  AND  LEWE,  J.,  CONCUR. 


JULIUS  KELLY, 

Plaintiff  -  Appellee, 

v. 

CHARLES  KELLY,  d/b/a.  ClCERO 
PRESSING-  MACHINE  SERVICE, 

Defendant  -  Appellant. 
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MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  suit  to  recover  for  services 
rendered  to  defendant  by  plaintiff  as  a  pipe  fitter. 
Defendant  answered  that  plaintiff  had  been  fully  compensated 
for  his  services,  and  filed  a  counterclaim  alleging  that 
at  the  special  instance  and  request  of  the  plaintiff  he 
advanced  certain  moneys  in  behalf  of  the  plaintiff.   On 
plaintiff's  motion  the  counterclaim  was  stricken  and  leave 
given  to  file  an  amended  counterclaim.   After  filing  of  the 
amended  counterclaim  the  trial  court  entered  the  following 
order  on  December  1,  1950: 

"This  cause  coming  on  to  be  heard  on  motion  of 
the  Counter-Defendant,  Julius  Kelly,  to  dismiss  the 
counijcr.clc.ija  heretofore  filed  by  Charles  Kelly,  doing 
business  as  Cicero  Pressing' Machine  Service,  and  on 
the  motion  of  Charles  Kelly,  defendant,  to  dismiss 
the  plaintiff's  complaint  at  law  and  the  court  being 
advised  in  the  premises; 

"It  Is  Hereby  Ordered  That 

1.  The  counterclaim  filed  by  Charles  Kelly 
is  hereby  dismissed. 

2.  The  motion  to  dismiss  the  plaintiff's 
complaint  at  law  is  hereby  denied. 

"Enter: 

(Signed)   Frank  A.  Oakley 

Acting  County  Judge  of  Cook  County." 

On  February  7,  1951*  defendant  and  counterclaimant' s 
motion  to  vacate  the  order  entered  December  1,  1950  dis- 
missing his  counterclaim  was  denied.   Defendant  appealed. from 
the  orders  entered  December  1,  1950  and  February  7>  1951* 
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In  this  court  plaintiff  filed  a  motion  to  dismiss 

the  appeal  on  the  ground  that  that  part  of  the  order  appealed 
from  entered  December  1,  1950,  which  reads:   "The  counter- 
claim filed  by  Charles  Kelly  is  hereby  dismissed,"  is  not 
a  final  order.   This  motion  was  taken  with  the  case. 

In  the  recent  case  of  Aetna  Plywood  and  Veneer  Co.. 
v.  Robineau,  336  111.  App.  339,  this  court  held  that  an 
order  in  substantially  the  same  language  as  here  was  not  a 
final  judgment  order  within  the  meaning  of  Section_77  of 
the  Civil  Practice  Act.   In  that  .case  at  page  3^3>  adverting 
to  the  case  of  Board  of  Education  of  Grant  Community  High 
School  Pi st.  No.  121  v.  Board  of  Education  of  Richmond- 
Burton  Community  High  School  Dist.  No.  157 ,  301  111,  App. 
228,  the  court  said: 

"Where  a  motion  to  dismiss  a  complaint,  which 
is  in  the  nature  of  a  demurrer,  is  sustained,  for 
such  ruling  to  become  final,  a  judgment  should  be 
entered  for  the  defendant  to  the  effect  that  the 
plaintiff  take  nothing  by  virtue  of  such  action  and 
that  the  defendant  go  hence  without  day,  or  words 
of  similar  import  and  meaning." 

The  order  here  in  controversy  fails  to  survive  the  test 

announced  in  the  case  last  cited  and  we  are  therefore 

impelled  to  allow  the  plaintiff's  motion  to  dismiss  the 

appeal. 

For  the  reason  given,  the  appeal  is  dismissed, 

APPEAL  DISMISSED. 

KILEY,  P.J.,  AND  FEINBERG,  J.  CONCUR. 
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ACHILLI  and  GERTRUDE  A.  GROMER,  ) 

APPEAL  FROM 

Appellants, 


A    . 


RUTH  ACHILLI  and  GERTRUDE  A.  GROMER, 
doing  business  as  ELGIN  ACCEPTANCE 
COMPANY, 


SUPERIOR  COURT, 
COOK  COUNTY. 

I.A.  2inP- 


v. 
PAUL  M.    ALONGI, 

Appellee. 

MR.  JUSTICE  LEWS  DELIVERED  THE  OPINION  OF  THE  COURT. 
Plaintiffs  "brought  an  action  of  replevin  against 
defendant  to  recover  possession  of  a  Chrysler  automobile, 
on  the  ground  that  defendant  defaulted  in  monthly  payments 
due  under  the  terms  of  a  conditional  sales  contract.   Trial 
by  the  court  without  a  jury  resulted  in  a  finding  and  judg- 
ment in  favor  of  defendant  and  assessment  of  damages  against 
the  plaintiffs  in  the  sum  of  $750.   Plaintiffs  appeal. 

The  history  of  the  transaction  may  be  briefly  stated. 
Defendant  Alongl  agreed  to  purchase  a  Chrysler  automobile 
owned  by  one  Tony  La  Franka  for  the  sum  of  $3>600,   At  that 
time  La  Franka  owed  a  balance  of  $1,800  on  his  automobile  . 
to  a  bank.   The  bank  refused  to  extend  credit  to  defendant. 
In  order  to  consummate  the  sale  La  Franka  and  defendant 
/*    executed  a  conditional  sale  contract.   Defendant  also 
s  executed  a  promissory  note  in  the  sum  of  $2,119.24  payable 
to  the  order  of  La  Franka  in  eighteen  monthly  installments 
cf  §122.18  each.   The  note  is  incorporated  in  and  made  a 
I  part  of  the  conditional  sale  contract  by  reference.   Upon 
1  La  Franka1 s  assignment  of  the  contract  to  plaintiffs,  doing 
business  as  Elgin  Acceptance  Company,  plaintiffs  paid 
La  Franka' s  obligation  to  the  bank.   The  conditional  sale 
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contract,  assignment,  and  note  all  appear  on  one^.page  of   a 
printed  form  furnished  "by  plaintiffs  and  were  executed  Sim-., 
ultaneously  by  La  Franka  and  defendant  on   November  15*  19^8* 
Monthly  payments  were  made  by  defendant  to  plaintiffs  as 
provided  in  the  promissory  note  until  October  kt    19^8. when 
his  check  for  §200  was  returned  "Not  Sufficient  Funds." 
Some  time  after  this  check  was  returned  defendant  informed 
plaintiffs  that  no  further  payments  would  be  made.   Defendant 
used  the  automobile  in  question  in  his  decorating  business 
and  for  livery  service.   He  had  possession  and  use  of  the 
automobile  from  about  November  15,  19^8  until  it  was  re- 
plevined  by  plaintiffs  on  March  23,  1950.   At  the  time  it 
was  replevined  defendant  had  paid  plaintiffs  $766.5^  and 
owed  a  balance  on  the  promissory  note  of  $1,558.02. 

The  record  shows  that  the  trial  judge  rested  his 
decision  @n  the  following  grounds:   That  the  conditional 
sales  contract  is  invalid;  that  plaintiffs  are  not  the 
holders  of  the  contract  and  note  in  due  course;  and  that 
La  Franka  made  certain  fraudulent  representations. 

Defendant  says  that  the  document  which  purports 
to  be  a  conditional  sale  contract  is  of  no  force  and  effect 
because  essential  provisions  of  the  agreement  with  respect  . 
\  to  price  and  terms  of  payment  do  not  appear  in  the  contract. 
The  contract  names  La  Franka  as  seller  and  Along!  as  pur- 
chaser; it  describes  the  make  of  the  automobile,  type  of 
body,  model  number,  manufacturer's  serial  number,  motor 
number,  and  the  year  model.   It  recites  that  "The  purchaser 
agrees  to  make  deferred  payments  in  accordance  with  the 
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terms  of  a  certain  promissory  note  of  even  date  herewith 
executed  by  the  purchaser  and. made  payable  to  the  seller 
in  monthly  installments  *  *  *.   To  induce  the  seller  to 
deliver  possession  of  said  car  to  the  purchaser  the  pur- 
chaser agrees*  covenants  and  warrants  as  follows,  viz, J 
that  the  title  to  the  above  described  automobile  shall  not 
pass  to  the  purchaser  until  all  installments  of  said  note 
are  paid  in  full  and  until  the  payments  shall  have  been 
made  said  automobile  shall  remain  the  property  of  the  seller. " 
The  contract  further  provides  that  if  the  purchaser  shall 
fail  to  pay  the  note  or  any  installment  thereon  the  seller 
may  take  possession  of  the  automobile  and  the  holder  of 
the  note  may  dec  la-re  it  due  and  payable. 

Although  the  contract  does  not  state  the  full  pur- 
chase "orice  we  think  that  is  immaterial  since  the  note  which 
is  referred  to  in  the  contract  is  sufficient,  even  thougn   . 
it  is  only  part  of  the  consideration  to  support  the  contract. 
Moreover,  defendant  is  not  prejudiced  and  plaintiffs,  who 
stand  in  the  shoes  of  La  Franka  "oy   virtue  of  the  assignment, 
are  not  complaining.   The  contract  contains  all  the  essential  n 
elements.   It  provides  that  the  title  to  the  automobile  is    — 
retained  in  the  seller;  that  payment  of  part  of  the  purchase 
price  represented  by  the  promissory  note  is  to  be  made  at 
fixed  periods  in  the  future,  and  that  upon  all  the  payments 
being  so  made  title  passes  to  the  defendant  as  purchaser. 

The  assignment  executed  by  La  Franka  transfers  to 
plaintiffs  all  of  his  "right,  title  and  interest  in  and  to 
the  property"  described  in  the  contract.   It  is  admitted 


that  the  signatures  of  defendant  and  La  Franlca  on  the 
contract,  assignment  and  note  are  authentic  and  that  these 
documents  were  delivered  to  plaintiffs. 

In  our  opinion  the  assignment  is  valid  and  plain— 
I  tiffs  are  the  legal  owners  of  the  contract  which  is  the 
basis  of  the  present  action. 

Defendant  insists  that  he  was  induced  to  purchase 
the  automobile  in  question  by  La  Franlca1  s  fraudulent  repre- 
sentation that  it  was  a  19^-8  model.   He  testified  that  in 
"the  summer  of  1948"  he  first  learned  that  it  was  a  19^7 
model  when  he  left  the  automobile  with  a  used-car  dealer 
for  the  purpose  of  selling  it  at  the  original  purchase  price. 
There  was  testimony  that  the  19^7  and  19^8  models  of  the 
Chrysler  Crown  Imperial  were  similar  in  appearance  and  that 
the  only  way  they  could  be  distinguished  was  by  the  manu- 
facturer's serial  number.   An  automobile  dealer  called  by 
the  defendant  testified  that  the  "Official  Guide"  or  "Blue 
Boole"  used  by  automobile  dealers  shows  that  the  19^-8 
Chrysler  Crown  Imperial  models  such  as  here  involved  started 
at  manufacturer's  number  7810908,   Defendant's  automobile 
bears  manufacturer's  number  7810895.   In  other  words  the 
number  of  the  automobile  in  this  case  is  thirteen  numbers 
earlier  than  that  which  marks  the  beginning  of  the  I9A8 
model.   Even  so,  does  this  fact  justify  the  defendant  in   \/ 
refusing  to  pay  the  monthly  installments?  We  think  not. 
Defendant  had  possession  and  use  of  the  automobile  for  nearly 
a  year  before  he  refused  payment.   The  question  xirhether 
defendant  retained  the  automobile  longer  than  was  r easonably 
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necessary  depends  upon  all  the  facts  and  circumstances  and 
is  generally  a  question  for  the  jury,  or  for  the  court  where 
the  jury  is  waived  as  here,  to  determine  but  where  all 
reasonable  minds  would  agree  that  the  automobile  was  retained 
under  such  conditions  that  there  would  be  a  waiver  of  the 
right  to  rescind  then  it  presents  a  question  of  law  for 
the  court.   See  Connor  v.  Borland-Grannis  Co.,  294  111.  253. 

Here  the  defendant's  evidence  shows  that  he  could 
have  readily  ascertained  whether  the  alleged  fraudulent 
representation  was  true  or  not  at  the  time  he  purchased  the 
automobile  or  immediately  thereafter  by  consulting  any 
reputable  automobile  dealer,  but  he  failed  to  do  so.   In  the 
meantime  there  was  a  substantial  diminution  in  the  value  of 
the  automobile  by  reason  of  its  use  and  the  lapse  of  time. 
And  to  avert  further  depreciation  during  the  pendency  of  the 
present  case  the  trial  court,  on  February  6,    1951>  entered 
an  order  which  recites  that  "It  appearing  to  the  couri?  that 
the  automobile  herein  replevined  is  depreciating  in  value 
and  that  it  would  be  for  the  best  interests  to  have  said 
automobile  sold  under  the  terms  of  the  contract  herein  sued 
upon,  it  is  therefore  ordered  that  plaintiff  proceed  to  sell 
said  automobile  herein  replevined  and  that  he  hold  the 
proceeds  subject  to  the  further  order  of  the  court  *  *  *»" 

Under  the  circumstances  shown  we  hold  as  a  matter 
of  law  that  defendant  waived  his  right  to  rescind  the 
contract  and  was  therefore  bound  to  make  payments  according 
to  the  terms  of  the  contract. 
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The  record  further  shows  that  the  judgment  order 
here  appealed  from,  entered  March  12,  1951»  directs  that 
"a  writ  of  re  to  rno  habendo  do  issue  for  the  return  of  the 
property  to  the  defendant."   This  order  and  the  order  of 
February  6,  1951  directing  the  sale  of  the  automobile  are 
inconsistent.   Since  there  .is  no  evidence  to  the  contrary / 
we  assume  that  in  compliance  with  the  order  of  February  6, 
1951  the  automobile  in  question  was  sold. 

For  the  reasons  given,  the  judgment  in  favor  of 
the  defendant  and  against  the  plaintiffs  is  reversed  and  the 
cause  is  remanded  with  directions  to  enter  judgment  in 
favor  of  the  plaintiffs. 

REVERSED  AND  REMANDED 

WITH  DIRECTIONS. 

KILEY,  P.J.  AND  FEINBERG,  J.,  CONCUR. 
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CHARLES  C.  3ANK0, 
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HAROLD  KRIST,  FRED  BRUINING, 
WILLIAM  BABOOOK  and  EDWARD 
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APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 

3  46I.A 
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MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  instituted  two  actions  in  forcible 
detainer  to  recover  possession  of  the  building  known  as 
53k   West  120th  Street  in  the  City  of  Chicago.   The  premises 
in  controversy  consist  of  a  store  and  two  three-room  apart- 
ments above  the  store;   Afterward  the  two  causes  were  con- 
solidated and  trial  by  the  court  without  a  jury  resulted  in 
a  finding  and  judgment  in  favor  of  the  defendants.   Plaintiff 
appeals. 

From  February  7,  19^7  to  April  30,  1951,  defendants 
Krist  and  Bruining  occupied  the  premises  under  the  terms  of. 
a  written  lease.   The  lease  contained  an  option  for  renewal. 
Before  the  termination  of  the  lease  Krist  notified  plaintiff 
that  he  would  surrender  possession  of  the  entire  premises. 
About  three  days  before  the  lease  expired  plaintiff  received 
the  keys  to  the  store.   Defendants  Babcock  and  Hrej  subleased 
the  apartments  from  the  lessees. 

According  to  plaintiff's  testimony  the  second  floor 
of  the  premises  here  involved  originally  consisted  of  one 
seven— room  apartment.   In  May  19^8  the  former  owner  of  the 
building  converted  this  apartment  into  two  separate  units. 
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The  conversion  was  made  by  installing  an  additional  bathroom 

and  kitchen.   The  kitchen  was  equipped  with  a  sink  and 

cabinets  and  each  apartment  was  furnished  with  a  gas  stove 

and  refrigerator.  A  partition  was  also  erected  between  the 

apartments,  thus  making  each  of  them  separate  and  distinct 

living  units.   No  testimony  was  introduced  in  behalf  of 

defendants. 

The  principal  question  presented  for  determination  I 

is  whether  the  alterations  made  in  the  premises  in  question 

amounted  to  a  conversion  within  the  meaning  of  Section  202(c) 

(3)  of  the  Controlled  Housing  and  Rent  Act  of  1947  >  Public 

Law  464, _ 80th  Congress,  Second  Session,  50   U»  S.  C.  A. 

Appendix,  §  1892  (c)  (3),  which  reads: 

"(c)   The  term  'Controlled  Housing  Accommodations1 
means  housing  accommodations  in  any  defense-rental 
area,  except  that  it  does  not  include.— 

#  •»  «•  *  #  -*  •«•  ■# 

"(3)  any  housing  accommodations  (A)  the  con- 
struction of  which  was  completed  on  or  after  February 
1,  1947,  *  *  *  or  which  are  additional  housing 
accommodations  created  by  conversion  on  or  after. 
February  1,  1947."  (Italics  ours.) 

Defendants  insist  that  there  is  no  evidence  tending 
to  show  a  conversion  within  the  meaning  of  the  foregoing  pro- 
vision.  The  actual  cost  of  making  the  conversion  does  not 
appear  from  plaintiff* s  evidence  but  we  think  that  is 
immaterial.   It  is  not  denied  that  additional  accommodations 
were  in  fact  created.   In  our  view  it  is  fair  to  assume  that 
considerable  labor  and  material  was  used  in  making  the  change. 
Even  though  the  conversion  were  accomplished  at  a  negligible 
cost  it  is  sufficient  to  remove  the  apartments  from  control 
under  the  statute.   See  Woods  v.  Baker,  84  Fed.  Supp.  339 » 
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In  Flynn  v.  'foods,  131  Fed.  2d,  867,  it  appears  that  the 
alterations  there  were  made  to  convert  a  flat  into  two  apart- 
ments as  here  by  constructing  a  permanent  wall  separating  the 
units  and  adding  an  additional  kitchen.   The  court  held  that 
the  answer  to  the  question  whether  additional  housing  accom- 
modations had  been  created  cannot  be  made  to  depend  entirely 
upon  the  extent  or  cost  of  the  structural  work  done.   whether 
additional  housing  accommodations  have  been  created  by  con- 
version must  depend  upon  the  facts  in  each  particular  case. 
In  the  instant  case  the  uncontroverted  evidence  clearly  shows.  1 
that  there  was  a  conversion  within  the  meaning  of  the  statute. 

Defendants  say  that  Krist  was  not  a  necessary  party 
because  he  relinquished  possession  of  the  premises  by  delivery 
to  plaintiff  of  the  key  to  the  store  portion  of  the  building. 
Krist  and  3ruining  leased  the  entire  building.   The  statement 
of  claim  filed  by  plaintiff  alleges  that  Krist  with  the  other 
named  defendants  unlawfully  withhold  possession  of  the  apart- 
ments on  the  second  floor.   There  is  no  evidence  tending  to 
show  that  Krist  relinquished  possession  of  the  entire  build- 
ing.  Under  these  circumstances  we  think  he  was  a  proper  party. 

Failure  of  the  lessees  Krist  and  Bruining  to  exer- 
cise their  option  to  renew  the  lease  entitles  plaintiff  to 
maintain  the  present  action.   Defendants  Eabcock  and  Hrcj, 
sublessees,  are  not  tenants  of  plaintiff.   He  did  not  deal 
with  them.   Since  there  is  no  privity  of  contract  between 
them  and  plaintiff  the  right  of  possession  of  the  subtenants 
terminated  upon  the  expiration  of  the  lease.   The  Forcible 
Entry  and  Detainer  Act,  Chapter  57 j    Section  16,  Illinois 


Revised  Statutes  1951>  Volume  1,  State  Bar  Edition,  author- 
izes the  bringing  of  an  action  against  the  lessee  with 
others  in  whom  actual  possession  is  divided  at  the  commence— 
ment  of  the  suit.   It  gives  a  landlord  a  joint  action  against 
the  lessee  and  those  holding  under  him  whenever  the  sub- 
tenants hold  possession  without  right.   (ifleboldt  v.  Best 
Brewing  Co.,  163  111.  App.  2^-6.) 

For  the  reasons  given,  the  judgment  is  reversed 
and  the  cause  is  remanded  with  directions  to  enter  judgment 
in  favor  of  the  plaintiff. 

REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 

KILEY,  P.J.  AND  FEIN3EEC-,  J.,  CONCUR* 
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IRENE  A.  WILKINS  and  EMM  CLANCY, 
Appellees, 


v. 


WILLIAM  F.  PAUL, 


Appellant. 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO 


3  46I.A.  212H 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Irene  A.  Wilkins  and  Emma  Clancy  filed  a  statement 
of  claim  in  the  Municipal  Court  of  Chicago  against  William 
F.  Paul,  alleging  that  they  are  entitled  to  the  possession 
of  Apartment  3F  at  1322  West  79th  Street,  Chicago,  which 
defendant  unlawfully  Withholds  from  them.   A  trial  before 
the  court  resulted  in  a  finding  and  judgment  in  plaintiff's 
favor.   Defendant  appeals.   Plaintiffs  have  not  filed  an 
appearance  or  briefs. 

. Defendant  had  a  written  lease  With  Irene  Muellner  and 
Emma  C.  Clancy  for  the  term. commencing  October  1,  19^-6,  and 
expiring  September  30,  19^7.   The  record  is  silent  as  to  the 
kind  of  tenancy  under  which  defendant  occupied  his  apartment 
on  expiration  of  the  written  lease.   On  January  12,  19^8, 
Irene  Clancy  Muellner,  a  widow,  by  deed  of  trust  conveyed 
the  premises  to  the  Drovers  Trust  and  Savings  Bank,  as  trustee. 
Among  the  powers  of  the  trustee  was  that  of. leasing  the  pro- 
perty or  any  part  thereof  from  time  to  time.   On  that  date 
the  Bank  entered  into  a  trust  agreement  with  Emma  C.  Clancy, 
Irene  Clancy  Muellner  and  Raymond  J.  Clancy,  as  beneficiaries. 
On   November  k-,    1950,  Emma  Clancy,  one  of  the  plaintiffs,  gave 
written  notice  to  defendant  that  his  tenancy  would  terminate 
on  December  jl,    1950j  and  that  he  would  be  required  to  surrender 
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possession  to  her  on  that  date. 

Defendant's  theory  for  reversal  is  that  plaintiffs, 
some  of  the  beneficiaries,  were  not  the  proper  parties  to 
brine;  this  action  and  that  the  action  should  have  been  brought 
by  the  trustee*  .We  agree  with  this  position  and  have  so  held 
in  several  cases.   See  Liberty  National  Bank  v.  Kosterlitz, 
329  111.  App.  2^4;  Chicago  Title  &. Trust  Co.  v.  Mercantile 
Trust  &. Savings  Bank,  300  111.  App.  329;  Barnett  v.  Levy, 
331  111.  App.  181,  (Abst.);  Handl er  v.  Alport,  331  111.  App. 
405,  (Abst.);  Beach. v.  Boettcher,  323  111.  App.  79;  Marshall 
v.  Solomon,  335  111.  Ape.  302;  and  Lowenstcin  v.  Chicago 
Title  &  Trust  Co. ,  3^0  111.  App.  loO. 

For  this  reason  the  judgment  of  the  Municipal  Court 
of  Chicago  is  reversed  and  the  cause  Is  remanded  with  directions 
to  enter  judgment  against  the  plaintiffs. 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

FRIEND,  J. ,  and  NIEMEYSR,  J. ,  Concur. 


4-538^ 

M.  BAOKALL  et  al. 

v. 


/ 


Appellants, 


5^82  UNIVERSITY  AVENUE  APARTMENTS 
BUILDING-  CORPORATION,  and  WILLIAM 
HENNING  RUBIN, 

Appellees, 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY 

3  461. 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Twenty- two  tenants  of  the  5^-82  University  Avenue 
Apartments  Building  Corporation  filed  their  original  complaint 
January  20,  1950  in  the  Circuit  Court  of  Cook  County  seeking 
damages  for  rental  overcharges  from  the  landlord  corporation 
and  its  managing  agent.   January  27}  195°  the  court  entered 
an  order  striking  count  one,  and  continued  the  hearing  to 
strike  counts  two  and  three.   Thereupon  plaintiffs  filed 
an  amended  complaint  which  consisted  of  four  counts  asking 
(l)  treble  damages  under  section  205  of  the  Housing  and 
Rent  Act;  (2)  refund  of  payments  of  retroactive  rent  increases; 
(3)  as  alternative  to  treble  damages,  ordinary  damages  for 
fraud  of  landlord  in  procuring  increase  of  rent  ceilings; 
and  (ty)  treble  damages  for  failure  to  give  services  during 
year  prior  to  suit  and  ordinary  damages  for  failure  to  give 
services  during  period  preceding  one  year  prior  to  suit.  On 
February  17*  1950  "the  court  dismissed  count  one  as  amended, 
and  granted  leave  to  file  an  amended  complaint  as  to  counts 
two  and  three.   March  k,    1950  plaintiffs  filed  an  amended 
complaint,  and  on  March  13  defendants  moved  to  dismiss  the 
amended  complaint,  principally  on  the  ground  that  the  court 
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lacked  jurisdiction  to  challenge  the  order  of  the  Housing 
Expediter  and  for  the  additional  reason  that  plaintiffs 
had  not  exhausted  their  legal  remedies  by. an  appeal  as 
provided  under  the  regulations  of  the  act.   After  defendants 
obtained  leave  on  May  24,  1950  to  file  a  supplemental  amend- 
ment to  their  motion  to  dismiss,  plaintiffs  on  June  3  filed 
their  reply  to  the  supplemental  motion.   Finally,  on  June 
20,  1950,  on  motion  of  defendahts,  the  court^ entered  an  order 
dismissing  the  suit  for  want  of  Jurisdiction,  from  which 
plaintiffs  appeal.. 

The  amended  complaint  alleges  in  substance  that  plain- 
tiffs had  previously  occupied  their  apartments  under  voluntary 
leases  providing  for  15  per  cent  increases  over  previous 
ceilings, and  that  following  the  termination  of  these  leases 
on  December  31,  1948  plaintiffs  continued  to  occupy  their 
apartments  on  a  month-to-month  basis;  that  on  May  27>  19^9 
each  plaintiff  received  a  notice< terminating  his  month-to- 
month  tenancy  as  of  July  1,  1949,  which  stated  that  if  the 

tenant  did  not  vacate  the  premises  he  would  be  subject  to 

based 
a  retroactive  rent  increase /on  a  petition  for  a  rent  increase 

being  filed  by  the  landlord  on  May  27,  1949  with  the  office 

of  the  Housing  Expediter;  that  plaintiffs  did  not  respond 

to  these  notices  and  continued  to  pay  monthly  rent  in  the 

usual  manner;  that  defendants  did  not  actually  file  their 

petition  for  a  rent  increase  until  June  13,  1949;  and  that 

the  first  notice  thereof  was  received  by  plaintiffs  on 

October  27,  1949,  when  they  were  advised  by  the  Housing 

Expediter  that  plaintiffs  might  inspect  the  petition  and 
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evidence  submitted  by  the  landlord  and  file  their  objections 
thereto.   The  plaintiffs  thereupon  objected,  inter  alia, , 
that  the  heating  fuel  expense  of  $5670.73  claimed  by  the. 
landlord  was  fraudulent  and  should  be  no  more  than  ^23^-9.00; 
that  on  December  19»  19^9»  notwithstanding  these  objections, 
the  Area  Rent  Director  increased  the  rental  ceilings  approxi-   K' 
mately  20  per  cent  over  and  above  a  prior  increase  of  15 
per  cent  obtained  by  the  landlord  under  the  statutory— lease 
provisions  of  the  Rent  Act;  that  at  no  time  were  plaintiffs 
given  an  opportunity  to  inspect  the  evidence  submitted  by 
the  landlord,  and  that  the  Federal  rent  office  was  deceived 
by  false  vouchers  submitted  on  behalf  of  a  coal  company 
controlled  by  the  managing  agent  of  the  landlord  corporation; 
that  following  the  order  of  the  Rent  Director  increasing 
the  rent  ceilings,  the  landlord,  without  giving  thirty-day 
notices  of  termination,  served  five-day  rent  demands  upon 
the  plaintiffs  for  increased  current  rentals,  as  well  as  the 
retroactive  increases  back  to  July  1,  19^9 j  and  that  plain- 
tiffs complied  with  these  demands,  paying  under  protest;  that 
about  January  10,  1950  plaintiffs  appealed  for  relief  against 
defendants'  alleged  fraud  to  Tighe  Woods,  Housing  Expediter 
at  Washington,  D.  C. ,  and  on  January  20,  1950  plaintiffs 
filed  their  action  in  the  Circuit  Court  for  treble  damages 
predicated  on  defendants'  fraud  in  securing  an  increase  in 
the  rent  ceilings;  that  on  April  12,  1950  Woods  denied  the 
appeal  of  plaintiff Sj  relying  solely  upon  the  record  before 
him,  and  without  requiring  defendants  to  submit  their  vouchers 
for  further  examination  as  requested  hy   plaintiffs;  that  on 


May  25,  1950  defendants  filed  a  supplemental  motion  in  the 
Circuit  Court  to  dismiss  plaintiffs'  action  at  law  on  the 
basis  of  the  rejection  by  Woods  of  plaintiffs'  appeal;  that 
on  June  3,  1950  notice  was  received  by  plaintiffs  that_  the 
office  of  Housing  Expediter  decided  to  reopen  the  case,  and 
on   the  sane  day  plaintiffs  filed  their  answer  to  the  supple- 
mental notion  to  dismiss,  praying  that  it  be  overruled  or, 
alternatively,  suggesting  that  the  court  action  be  suspended 
pending  a  decision  on  the  reopened  dase. 

The  gravamen  of  plaintiffs'  case  is  the  alleged  fraud 
practiced  by  defendants  in  obtaining  a  new  rental  coiling 
by  submitting  false  vouchers  of  the  expenses  to  the  office 
of  the  Housing  Expediter.   Specifically,  they  contend  that 
the  heating  fuel  expense  of  I5676.73  claimed  by  the  landlord 
as  a  basis  for  rent  increases  was  fraudulent  in  that  a  coal 
company  affiliated  with  the  defendant   subnitted  padded 
coal  bills  in  the  foregoing  amount,  whereas  the  actual  value, 
of  the  coal  furnished  should  have  been  no  more  than  .-523^9 -  0®. 
The  only  allegations  in  the  amended  complaint  with  reference 
to  claimed  fraud  on  the  part  of  the  landlord  appeared  in 
count  one  of  the  amended  complaint.   Plaintiffs  submitted 
written  objections  to  the  petition  of  the  landlord  which  con- 
tain all  the  claimed  fraudulent  acts  of  defendants.   In  an 
opinion  and  order  of  Tighe  E.  Woods,  Housing  Expediter1, 
granting  appeal  in  part  and  denying  appeal  in  all  other 
respects,  it  is  stated  that  "subsequent  to  April  12,  195^* 
further  investigation  was  made  into  the  facts  "set  forth  in 
the  original  petition  filed  by  the  landlord  in  the  Area  Rent 
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officc  on  June  13,  19^9;  *  *  *  [that]  the  figures  submitted 
by  the  landlord  were  reaudited  by  the  Housing  Expediter's 
accountants  and  all  appropriate  adjustments  were  made.   The 
roauoht  resulted  in  establishing  that  the  landlord  is  entitled 
to  an  increase  in  rent  amounting  to  10.97/j  of  the  annual 
rent  roll  instead  of  19.87^  as  granted  by  the  Area  Rent 
Director,   Upon  independent  examination  of  the  pertinent 
evidence  in  the  record,  and  after  careful  consideration  of 
all  of  the  arguments  and  evidence  advanced  by  the  parties, 
the  Housing  Expediter  finds  that  the  appeal  should  be  granted 
in  part  by  establishing  the  dollar  amount  of  the, rent  adjust- 
ment to  which  the  landlord  is  entitled  at  $1,733.30>  or, 
10,97/2  of  the  annual  scheduled  rents,"  and  accordingly  the 
appeal  was:  "1.  Granted  in  part  by  modifying  all  the  orders 
entered  by  the  Rent  Director  on  December  19,  19^9  **  *  * 
so  as  to  establish  the  rents  for  the  subject  units  effective 
June  13,  19~'9>  as  set  forth  in  Schedule  A  attached  hereto; 
and,  2.  Denied  in  all  other  respects. " 

As  the  principal  ground  for  reversal  plaintiffs 
contend  that  a  court  of  general  jurisdiction  has  power  to 
disregard  orders  obtained  by  fraud  in  _ex  parte  proceedings, 
and  that  they  are  entitled  to  an  award  of  either  treble 
damages  under  section  205  of  the  Housing  and  Rent  Act  of 
19^7  or  ordinary  damages  at  lax-/  where  defendants  collected 
additional  rents  on  the  basis  of  rent  ceilings  obtained 
through  fraud  pro.criced  on  the  rent  director.   From  the 
pleadings  and  documents  of  record,  the  fraud  charged  was 
disclaimed  on  appeal.   Conseoiiently,  there  is  no  validity 
to  the  legal  contention  made  in  count  one  that  alleagticns 


-6- 

that  defendants '  petition  for  an  increase  of  rentals  con- 
tained untrue  statements,  vested  the  State  court  with  juris- 
diction to  review,  alter,  modify  or  disregard  an  order  of 
the  office  of  the  Housing  Expediter.   The  law  is  well  settled 
that  a  defense  director  in  a  defense  rental  area  acting  for 
the  Housing  Expediter  has  exclusive  jurisdiction  to  determine 
the  maximum  legal  rent  that  may  be  charged  for  housing 

accommodations,  and  a  State  court  has  no  jurisdiction  to  do 
anything  other  than  to  enforce  the  rent  as  fixed  by  the  rent 
director  (Zaker  v,  Lap  a,  332  Illv  App.  .  602;  Wasservorcl  v. 
Meyerowj.tzj  3Q0  IT.Y.  125;  Schmoll,  Inc.,  v.  Federal  Reserve 
Bank,  206  N.Y.  503) ■  and  plaintiffs  having  submitted  written 
objections  to  the  petition  of  the  landlord  which  contained 
all  the  claimed  fraudulent  acts  of  defendants,  that  issue 
having  been  decided  adversely  to  them,  they  cannot  retry 
it  in  a  State  court. 

The  authorities  are  generally  in  accord  that  even 
under  allegations  of  fraud  tenants  are  required  to  exhaust 
their  administrative  remedies  before  they  seek  the  inter- 
vention of  a  State  court.   C-ates  v.  Woods,  169  F.2d  ij40j 

•  Smi th  v,  Duldncr,  175  F.2d  629.  Plaintiffs  argue  that  where 
the  administrative  remedy  is  futile,  inadequate  or  not 
binding  the  doctrine  of  exhaustion  of  administrative  remedies 
will  not  be  invoked,  but  the. facts  do  not  justify  the 
application  of  that  doctrine.   The  pleadings  and  documents 
of  record  in  this  case  show  that  these  proceedings  were 
instituted  while  their  appeal  to  the  office  of  Tighe  E, 
Woods  in  Washington,  D.C.,  was  still  pending  and  before  it 


had  been  ultimately  decided;  therefore,  we-  think  the  Circuit 
Court  properly  held  that  it  lacked  jurisdiction  to  grant 
plaintiffs  the  remedy  sought.   Accordingly,  the  order  of  the 
Circuit  Court  dismissing  the  suit  at  plaintiffs'  costs  is 
affirmed, 

ORDER  AFFIRMED. 

BURKE,  P.J,,  and  NIEMEXER,  J.,  Concur. 
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ISADORE,  ABE  and  SIDNEY  SUGAR, 
doing  business  as  NORTHWESTERN 
FLOUR  &  "FEED  COMPANY, 

Appellants, 


v. 


JOSEPH  LOGALBO, 


Appellee. 


ft 


APPEAL   FROM 


MUNICIPAL  COUR1: 


OF  CHICAGO 


3  4QI.A.  213 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiffs  filed  suit  to  recover  a  deficiency  due 
under  a  chattel  mortgage  sale  and  to  recover  damages  for  the 
wrongful. disposal  of  certain  property  described  in  the 
mortgage.   The  court  found  for  defendant  on  the  ground  that 
plaintiffs  had  not,  at  the  time  of  the  transaction,  registered 
their  trade  name  with  the  County  Clerk,  and  entered  judgment 
accordingly,  from  which  plaintiffs  appeal. 
*        In  deciding  the  case  the  court  followed  the  rule 
previously  announced  in  Nicholson  v.  Kolb,  337  111.  App.  ^3» 
Since  the  trial, .  the  Supreme  Court  of  Illinois  in  C-rody  v. 
Scalone,  4-08  .111.  6l  (opinion  filed  11-27-50,  rehearing 
denied  1—15— 51)  j  has  held  that  failure  to  register  a  trade 
name  does  not  deprive  one  of  his  cause  of  action.   That  Is 
now  the  settled  rule  in  this  state. 

In  the  case  at  bar  there  is  the  further  factor  that 
the  chattel  mortgage  and  note  were  payable  to  the  individual 
plaintiffs  with  the  additional  descriptive  words  "doing 
business  as  Northwestern  Flour  &  Feed  Company,"  indicating 
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that  there  was  no  atter.pt  whatever  to  conceal  the  identity 

of  the  true  owners. 

Accordingly,  the  judgment  of  the  Municipal  Court 

is  reversed  and  the  cause  is  remanded  for  trial  on  the 

merits. 

JUDGMENT  REVERSED  AND  6AUSS 
REMANDED  WITH  DIRECTIONS. 

BURKE,  P.  J.,  and  NIEMEYER,  J.,  Concur. 


/ 
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HARRY  E.  JAFFE, 
v. 


Appellee, 


MUTUAL  BENEFIT  HEALTH  AND  ACCIDENT 
ASSOCIATION,  c.  corporation, 
Appellant. 


*>£ 


APPEAL  FROM 
CIRCUIT  COURT 
COO  2  COUNTY 


3  46I.A.  213 


X 


MR.  JUSTICE  NISMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  judgment  for  $573. 3^  entered 
against  it  by  the  court  in  plaintiff's  action  on  a  health 
and  accident  insurance  policy,  after  striking  defendant's 
answer  and  counterclaim, 

The^ complaint  alleges  the  issuance  of  the  policy  on 
January  20,  193^J  that  "plaintiff  has  kept,  performed  and 
observed  all  conditions  precedent  on  his  part  to  be  kept, 
performed  and  observed,  except  insofar  as  the  same  have 
been  waived  by  the  defendant";  that  plaintiff  sustained,  a 
heart  attack  and  thereby  became  wholly,  totally  and  permanently 
disabled.   3y  its  amended  answer  defendant  alleges  that  the 
policy  lapsed  and  became  ineffective  for  any  purpose  what- 
soever on  February  1,  1950  by  reason  of  plaintiff's  failure 
to  pay  the  quarterly  premium  which  was  due  on  or  before 
February  1,  195°5  that  plaintiff  neither  paid  a  premium  nor 
tendered  any  payment  thereof  until  in  September  1950  when  a 
tender  of  a  quarterly  premium  of  $18  was  made;  that  this 
tender  was  rejected  by  the  defendant;  denies  that  the  policy 
was  in  full  force  and  effect  when  plaintiff  sustained  his 
heart  attack  in  June  1950  and  became  disabled  and  hospitalized; 
that  the  waiver  of   premium  clause  in  the  policy  referring 
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to  waiver  cf  further  premiums  when  the  insured's  claim  for 
permanent  total  disability  has  been  filed  and  approved  while 
the  policy  is  in  force,  is'/eff ective,  since  plaintiff's 
disability  occurred  more  than  four  months  after  the  policy 
had  lapsedfor  nonpayment  of  the  quarterly  premium  due 
February  1,  1950;  .admits  that  on  or  about  August  17,  19^9 
defendant  mailed  to  plaintiff  its  check  for  ^326.66,  purport- 
ing to  be  for  benefits  under  the  policy,  and  alleges  that 
such  payment  was  made  through  an  error  of  its  claim  cleric 
in  failing  to  note  that  the  policy  had  lapsed;  that  in  accept- 
ing said  check,  plaintiff  signed  a  nonwaiver  agreement  reciting 
that  said  check  "shall  constitute  a  release  to  said 
Association  for  the  period  represented  thereby  but  shall  not 
be  construed  as  a  waiver  of  any  of  the  Association's  rights 
nor  as  an  admission  of  liability;  nor  shall  such  payment 
prevent  the  Association  from  later  ceasing  payments  on  said 
claim  if  liability  has  terminated."   Defendant  also  filed 
an  .amended  counterclaim  for  the  recovery  cf  the  $326.66 
paid  through  mistake.   Motions  to  strike  the  amended  answer 
and  amended  counterclaim  were  sustained  and,  defendant  stand- 
ing on  its  pleadings,  judgment  was  entered, .  Defendant  appealed* 
The  amount  of  the  judgment  is  not  contested.   On  oral  argument 
defendant's  counsel  did  not  endeavor  to  sustain  the  counter— 
claim,  suggesting  that  the  amount  involved  was  comparatively 
small  and  of  no  great  importance.   We  have  not  considered 
the  appeal  relating  to  the  counterclaim,  and  affirm  that 
part  of  the  order. 

Plaintiff's  motion  to  strike  the  amended  answer  is 
based  on  the  alleged  estoppel  of  defendant  to  contest  its 
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liability  under  the  policy  because  of  the  payment  to  plain- 
tiff of  said  sum  of  ;"326.66,  and  further,  that  it  affirmatively 
appears  that  the. alleged  forfeiture  of  the  policy  was  waived 
by  the  defendant.   The  principle  governing  estoppel  has 
been  frequently  and  clearly  stated  by  our  courts.   In 
Northwestern  Mut.  Life  Ins.  Co.  v.  Amerman,  119  111.  329>  in 
which  the  plaintiff  was  insisting  that  the  insurer  was  estopped 
to  deny  that  the  policy  was  in  full  force  and  effect  by  reason 
of  having  accepted  a  premium  after  the  alleged  forfeiture  or 
lapsing  of  the  policy,  the  court  said  (p.  33&): 

"It  is  to  be  observed,  that  it  is  the  effect  upon 
the  insured  that  gives  vitality  to  the  estoppel, ' 
rather  than  the  purpose  or  intent  of  the  insurer, 
and  unless  the  conduct' of  the  insurer  has  in  some 
way  misled  the  assured,  or  induced  him  to  do  some 
act  or  neglect  to  do  some  thing  to  his  prejudice, 
in  reliance  upon  the  acts  or  declarations  of  the 
Insurer,  there  can  be  no  estoppel." 

The  rule  was  tersely  stated  in  Zurich  Accident  Ins.  Co.  v. 
Industrial  Conun, ,  325  111.  ^+52,  ^58,  where  the  court  said: 

"The  doctrine  of  estoppel  is  invoked  to  prevent 
injustice  or  a  fraudulent  result.   (Lutheran  , Church 
v.  Lutheran  Church,  316  111.  196;  Sherer-G-illett  Co. 
v.  Long,  318  id,  £[32. )  '  There  can  be  no  estoppel 
where  there  is  no  loss,  injury  or  damage." 

No  loss  or  damage  to  plaintiff  or  change  of  position  by  him 
to  his  disadvantage  by  reason  of  the  payment  made  by  defendant 
under  the  policy  appears  from  the  pleadings  in  this  case. 
The  objection  of  estoppel  of  defendant  is  not  supported  by 
the  record.   If  there  is  a  distinction  betxtfeen  estoppel  and 
waiver  on  the  record  before  us,  there  is  nothing  in  the 
pleadings  to  which  the  doctrine  of  waiver  can  be  applied 
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except  the  payment  of  the  above  sum.   The  court  erred  in 
sustaining  the  motion  to  strike  the  amended  answer. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  the  views  expressed 
herein. 

REVERSED  AND  REMANDED. 

BURKE,  P.  J.,  and  FRIEND,  J.,  Concur. 
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EARL  A.  SANBORN, 

Plaintiff- Appellee, 
v. 
ROY  G.  BLANKENHEIM,  et  al.  , 

Defendants, 
ROY  G.  BLANKENKEIH, 

Appellant. 


APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY 


3  46I.A, 


MR.  PRESIDING  JUSTICE  BURLS  DELIVERED  THE  OPINION  OF  THE  COURT. 


Earl  A.  Sanborn  filed,  an  amended  complaint  in 
chancery  in  the  Superior  Court  of  Cool;  County  against  Roy 
G.  Blankenhein,  John  Grossbauer,  The  Mutual  National  Bank 
of  Chicago,  as  Trustee,  and  Mildred  3.  Dunn,  alleging 
that  on  August  21,  19^8,  he  entered  into  Articles  of  Agree- 
ment with  the  Marquette  Naticnal  Bank  to  purchase  real  estate 
improved  with  a  six  apartment  building  and  four  garages, . 
located  at  1^09711  East  67th  Place,  Chicago,  for  |^0?000;~  > 
that  he  paid  05,35°  in  cas^  an&  was  credited  with  $5,012.53 
for  real  estate  taken  in  exchange;  that  he  assumed  a  first 
mortgage  of  022,598.50;  and  that  he  agreed  to  pay  the 
balance ^ of  07,038.97  and  interest  in  monthly  installments 
of  §136,    such  payments  to  include  principal  and  interest. 
The  complaint  further  represented  that  Blankenheim  acted 
as  real  estate  broker  and  received  commissions  in  connection 
with  the  sale  of  the  real  estate  to  plaintiff  and  the  sale  of 
the  real  estate  to  the  Marquette  National  Bank;  that  Blankenkein, 
for  the  commissions  received,  agreed  to  manage  the  property 
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with9ut  charge  to  plaintiff;  that  beginning  about  August  21, 
1948,  Blankenheim  collected  the  rents  and  disbursed  the 
income  fron  the  property;  that  he  was  charged  with  the  duty 
of  making  payments  on  the  first  mortgage  and  the  installment 
payments  provided  by  the  Articles  of  Agreement;  that  on  March 
20,  1950,  plaintiff  and  his  wife,  at  the  request  of  Blankenheim, 
executed  a  quit  claim  deed  and  assignment  of  the  Articles 
of  Agreement  to  Mildred  B. . Dunn  as  security  for  the  repayment 
of  an  indebtedness  of  $801.93  due-  from  plaintiff  to  Blankenheim 
in  connection  with  the  nanagement  of  the  premises;  that  Mildred 
3.  Dunn  was  an  employee  in  the  office  of  Blankenheim  and  acted 
as  a  "dummy"  for  the  purpose  of  receiving  the  deed  and  assign- 
ment as  security;  that  during  all  pertinent  times  plaintiff 
occupied  an  apartment  in  the  premises;  that  plaintiff's  sister 
also  occupied  an  apartment  therein;  that  for  the  purpose  of 
meeting  the  expenses  of  operation  and  the  mortgage  payments, 
plaintiff  contributed  to  Blankenheim  as  managing  agent  a  sum 
equal  to  the  monthly  rental  of  an  apartment;  that  his  sister 
did  the  same;  and  that  as  part  of _  the  security  of  the  debt 
owing  by  plaintiff  to  Blankenheim,  and  at  the  latter' s  request, 
a  lease  was  executed  covering  plaintiff's  apartment,  wherein 
Mildred  3«  Dunn  appears  as  lessor  and  plaintiff  as  lessee. 
The  complaint  further  states  that  en  May  2k,    195*  j 
Blankenheim  demanded  payment  of  the  amount  due  him;  that  he 
told  plaintiff  that  it  was  on" y  because  he,  Blankenheim, 
was  "keeping  the  holder  of  the  mortgage  satisfied"  that  it 
was  not  being  foreclosed;  that  Blankenheim  asked  for  authority  I 
to  sell  the  property  so  that  he  could  be  paid  the  money  due 
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hin,  and  plaintiff  could  "liquidate  his  investment";  that 
plaintiff,  relying  upon  such  representations,  signed  a 
letter  authorizing  Mildred  Dunn  to  sell  the  property;  that 
without  the  knowledge  of  plaintiff  Blankenheim  caused  the 
quit  claim  deed  from  plaintiff  and  his  wife  to  Mildred  Dunn 
to  be  recorded  on  May  23,  1950;  that  by  mesne  conveyance 
and  assignments  the  roa^ estate  was  conveyed  to  The  Mutual 
National  Bank  of  Chicago,  as  Trustee;  that  on  August  18, 
195°j  that  bank,  as  Trustee,  conveyed  the  real  estate  to 
John  Grossbauer;  that  on  August  16,  195° >    Mildred  Dunn  also 
gave  a  quit  claim  deed  covering  the  real  estate  to  John 
Grossbauer;  that  plaintiff  had  no  knowledge  of  the  convey- 
ances or  pretended  sales  to  Grossbauer  until  on  or  about 
August  23,  1950,  at  which  time  Blankenheim  told  plaintiff 
that  he  had  sold  the  -property  and  that  the  sale  might 
result  in  an  amount  of  $3,500  for  plaintiff  after  all 
expenses  were  paid;  that  the  sale  to  Grossbauer  was  never 
authorised  or  approved  by  plaintiff;  and  that  The  Mutual 
National  Bank  of  Chicago,  as  Trustee,  and  Grossbauer,  at  the 
time  they  ...acquired  title  to  the  real  estate,  knew  that 
plaintiff  was  the  sole  beneficial  owner-  thereof.   The  complaiirl 
also  alleged  that  plaintiff,  his  wife  and  family  continued 
to  occupy  the  real  estate  as  their  residence  and  that 
Blankenheim  took  the  acknowledgement  of  plaintiff  and  his 
wife  in  the  quit  claim  deed  to  Mildred  Dunn  at  a  tine  when 
he,  Blankenheim,  was  financially  interested  in  the  real 
estate.   Pursuant  to  order  of  court  Rose  Sanborn,  the  wife 
of  plaintiff,  joined  as  a  party  plaintiff  and  adopted 
substantially  all  of  the  allegations  of  the  amended  complaint. 
As  an  additional  allegation  she  stated  that  one  half  of  the 
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consi deration  paid. for  the  real  estate  constituted  her 
funds  and  property.   She  also  alleged  that  she  did  not 
know  about  the  execution  of  a  lease  to  their  apartnent 
from  Mildred  Dunn,  as  lecscr;  to  her  husband,  as  lessee, 
until  about  the  tine  of  the  filing  of  the  complaint,, 
Plaintiffs  pray  that  the  cour :;  decree  then  to  be  the  owners 
and  holders  of  the  Articles  of  Agreement;  that  the  deed 
to  John  Grossbauer  be  declared  of  no  effect  and  a  cloud  on 
their  title;  that  the  quit  claim  deed  and  assignment  to 
Mildred  Dunn  be  declared  to  be  a  deed  in  the  nature  of  a 
pledge;  that  the  court  find  the  amount  that  nay  be  due 
Blankenheim^  which  plaintiffs  offer  to  pay;  that  defendants 
be  enjoined  fron  instituting  or  prosecuting  any  suits  for 
the  collection  of  rents  or  for  the  possession  of  any  part 
of  the  premises;  that  during  the  pendency  of  the  cause  plain- 
tiffs be  authorized  to  collect  the  rents  and  to  pay  the 
operating  expenses  and  mortgage  and  contract  payments;  and 
that  in  the  alternative  the  court  appoint  a  receiver  With 
authority  to  collect  the  rents  and  income  during  the _ pendency 
of  the  suit.   For  convenience  unless  otherwise  noted, 
Blankenheim  will  be  called  defendant. 

On  November  9,  1950  ?  Roy  G.  Blankenheim  and  Mildred 
B.  Dunn  filed  their  answer,  admitting  that  plaintiffs 
agreed  to  purchp.se  the  real  estate  for  the  amount  stated; 
that  defendant  acted  as  broker;  that  he  managed  the  premises 
and  the  conveyances  and  assignments;  denied  any  right  of 
homestead  in  plaintiffs;  denied  any  fraud,  malice  or  wrong- 
doing; denied  that  any  assignments,  documents  or  deeds  were 
executed  or  delivered  as  security  for  any  moneys  due  defendant; 
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and  stated  that  the  conveyances  and  transfers  were  oade 
and  delivered  for  valuable  considerations  and  as  an 
absolute  and  complete  transfer  of  title  and  interest  by 
plaintiffs.   Further  answering,  they  denied  all  other  allega- 
tions and  ashed  that  the  conplaint  be  dismissed. 

■While  the  cause  was  at  issue  and  on  January  8,  1951  j 
the  attorney  for  plaintiffs  filed  a  petition  in  his  own 
name,  stating  that  defendant  testified  under  oath  that 
plaintiff  was  indebted  to  hin  in  the  sun  of  §3,200;    that 
plaintiffs  gave  a  quit  claim  deed  and  an  assignment  of  the 
contract  to  Mildred  B.  Dunn  as  the  nominee  of  defendant 
upon  the  agreement  that  if  plaintiff  failed  to  repay 
defendant  the  amount  owing  to  hin  within  60   days,  the 
real  estate  would  be  forfeited  to  defendant;  that  "upon 
the  said  Blanhenheln1 s  own  sworn  statement,"  the  giving  of 
the  quit  claim  deed  and  assignment  constituted  a  mortgage 
to  secure  the  debt  due  from  plaintiff  to  defendant;  that 
defendant  testified  that  the  maximum  amount  owing  to  him  was 
$3»600;  that  the  attorney  for  Blanhenheim  and  Dunn  stipulated 
that  Blanhenheim  received,  and  retained  for  his  personal 
benefit  the  sum  of  $7; 868. 31  from  the  proceeds  of  the  sale 
of  the  real  estate;  and  that  upon  the  testimony  of  defendant 
"it  is  without  question"  that  no  less  than  $^,268.31 
"belongs  to  John  Grossbauer"  as  being  partial  return  to 
him  for  the  moneys  paid  by  him,  Grossbauer,  for  the  real 
estate,  or  to  plaintiffs,  "in  the  event  it  is  found  that  . 
Grossbauer  is  entitled  to  retain  title  to  the  real  estate," 
Petitioner  denied  that  plaintiffs  were  indebted  to  defendant 
for  any  sum  in  excess  of  §801.93,  stated  that  the  attempted 
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sale  of  the  real  estate  by  defendant  was  an  invalid  effort 
to  foreclose  a  mortgage,  and  on  behalf  of  plaintiffs  prayed 
that  defendant  be  ordered  to  deposit  With  the  cleric  of  _  the 
court  the  entire  proceeds  of  the  sale  "received. by  hin,11 
to  he  held  until  the  further  order  of  the  court.   In  an 
answer  filed  on  January  12,  1951,  by  the  attorney  for 
defendant,  he  said  that  the  court  had  no  jurisdiction  to 
enter  the  requested  order;  that  defendant  did  not  testify 
by  deposition  as  stated  in  the  petition;  that  the  deposition 
had  not  been  received  in  evidence  or  filed;  that  the  petition 
seeks  relief  inconsistent  with  the  pleadings  of  plaintiffs; 
that  there  is  no  provision  in  the  Practice  Act  for  the 
granting  of  the  requested  order;  that  there  were  no  hearings 
on  the  issues  in  the  case;  ana  that  to  grant  the  prayer 
of  the  petition  would  be  to  prcdeternine  the  case  before 
a  trial. 

On  a  hearing  of  plaintiff's  notion  before  a  chancellor, 
(Judge  Peter  A.  Schwaba)  rhis  attorney  stated  that  the  pro- 
ceeds of  the  sale  of  the  property  amounted  to  $7,868.31; 
that  by  defendant's  testimony  or  his  stipulation  there  was 
|3,600  due  hin  and  that  there  is  no  question  about  the  fact 
that  defendant  is  "holding  as  trust  funds  14,268,31."   The 
attorney  for  defendant  stated  that  defendant  had  several 
objections  to  the  petition.   He  said  that  the  depositions 
were  not  a  part  of  the  record  and  denied  that  his  client 
made  the  statements  attributed  to  hin  and  that  he  did  not 
know  of  any  authority  for  the  procedure.   The  chancellor 
said  that  the  court  would  put  the  money  in  escrow  with  the 


clerk  until  the  court  decided  who  is  entitled  to  it.   Defend- 
ant's attorney  stated  that  the  sale  took  place  five  months 
previously  and  that  defendant  was  not  making  any  admission 
that  he  was  holding  any  money  for  plaintiff  and  suggested 
that  the  petition  by  plaintiff's  attorney  be  stricken. 
Plaintiff1 s  attorney  stated  that  he  did  not  know  whether 
defendant  "is  financially  responsible,  that  at  the  best 
it  is  trust  funds."   At  a  further  hearing  on  the  notion  and 
also  as  a  part  of  a  pretrial  conference,  the  attorney  for 
defendant  again  objected.   He  stated  that  the  depositions 
were  taken  before  a  notary  public  and  were  no  part  of  the 
evidence  in  the  case;  that  the  depositions  when  introduced 
would  be  part  of  the  evidence  and  night  or  night  not  be 
pertinent;  that  the  deposition  "has  no  particular  bearing 
at  this  tine  in  determining  any  issues  of  the  case";  that 
plaintiffs  were  asking  for  a  pretrial  determination;  that 
defendant  would  be  r  quired  to  "put  up  the  noney  which  he 
is  being  sued  for  ahead  of  tine";  that  the  petition  is 
verified  by  counsel  and  not  by  plaintiffs;  that  "we  have  no 
basis  upon  which  to  assune  any  of  the  testimony  in  the 
deposition  to  be  correct  or  incorrect  until  we  have  heard 
all  of  the  testimony";  that  "my  answer  to   the  petition  on 
one  paragraph  alone  states  that  the  allegations  in  the 
petition  are  incorrect"  and  that  it  is  "up  to  the  court  to 
hear  the  entire  case."   The  chancellor  stated  that  "the 
couri  is  not  listening  to  the  whole  testinony  now."  .The 
attorney  for  defendant  said  "I  want  to  hear  the  case.   I 
want  to  hear  the  witnesses.   I  an  sure  the  court  wants  to 
hear  the  witnesses,  but  we  cannot  hear  it  from  the  mouth 


of  the  attorney. "  He  also  told  the  court  that  there  is  nothing 
in  the  complaint  which  asks  for  "money  relief"  fron  the 
defendant} and  that  plaintiffs  in  the  complaint  .are  asking 
"for  the  return  of  the  property,"   The  attorney  for  plain- 
tiffs, stated  that  he  was  going  to  read  the  deposition  to  the 
court.   The  chancellor  said  that  he  did  not  want  the  entire 
deposition  read.   The  attorney  for  plaintiff  said  that  he 

took  the  testimony  of  "many  of  the  parties  to  the  suit"  and 

would 
that  he/" run  through  the  pertinent  parts  of  the  testimony" 

/which  he  thought  would  "throw  light  on  the  question  of 
(whether  this  is  a  mortgage  or  an  outright  sale  to  Mr. 
BlarJsenhein1  s  nominee."   He  then  read  excerpts  from  the 
deposition  starting  at  page  81. 

After  reading  excerpts  from  the  deposition  the  attorney 
for  the  plaintiff  said:   "I  maintain  there  is  no  question 
but  what  that  is  merely  a  mortgage."   The  chancellor  said 
that  "there  is  enough  information  given  the  court  that  there 
is  a  possibility  of  that  money  drifting  away"  and  that  it 
could  be  placed  on  deposit  with  the  clerk  "until  the  adjudi- 
cation is  properly  made."   The  attorney  for  defendant  again 
called  the  chancellor's  attention  to  the  fact  that  plain- 
tiffs in. their  complaint  were  asking  for  the  return  of  the 
property.   The  court  said  that  "depositing  the  money  does 
not  adjudicate. the  right  of  the  money  to  anyone,  or  give 
them  any  right.   It  is  just  merely  to  safeguard  it."   The 
attorney  for  defendant  stated  that  on  the  same  basis  the 
court  could  ask  plaintiffs  to  deposit  the  purchase  price 
for  the  property  with  the  clerk.   In  answer  to  an  inquiry 
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by  defendant  as  to  whether  the  chancellor  could  tell  how 
much  money  defendant  has,  rightfully  or  wrongfully,  the  court 
said  he  did  not  know  and  that  "you  will  have  to  send  that 
natter  to  a  master. 1!   In  an  altercation  the  attorney  for 
defendant  maintained  that  there  was  no  stipulation  that 
defendant  owed  plaintiffs  anything  and  that  the  evidence 
in  the  deposition  "is  that  there  is  not  any  profit."   The 
attorney  for  plaintiff  testified  in  narrative  forn  that  he 
asked  the  witness,  referring  to  the  defendant,  the  amount 
of  the  net  proceeds  that  he  received  personally  from  the 
sale  to  G-rossbauer  and  that  the  witness  said  he  did  not  know; 
that  after  discussion  it  was  stipulated  that  the  attorney 
for  defendant  would  ascertain  the  e::act  amount  and  inform 
the  attorney  for  plaintiff;  that  later  on  the  attorney  for 
defendant  telephoned  the  attorney  for  plaintiff  and  told 
him  that  the  net  .amount  that  defendant  received  from  the 
proceeds  of  the  sale,  including  S2,000  earnest  money 
deposited  with  defendant,  was  v7>868.31.   In  answer  to  an 
inquiry  by  the  court  as  to  why  defendant  should  not  turn 
"that  money"  over  to  the  clerk,  the  attorney  for  defendant 
said  "there  was  $3,600,  plus  $300,  due  defendant,"  that 
there  were  advances  on  the  mortgage  and  a  commission  on  the 
sale.   The  chancellor  said  he  would  not  allow  "anything  on 
the  advances  of  the  mortgage"  and  that  he  would  not  allow 
the  commission  paid  on  the  sale.  The  attorney  for  plaintiff 
stated  the  amount  to  be  deposited  "equals  f>3,968.31."   Counsel 
for  defendant  said  that  he  intended  to  file  an  appeal  from, 
the  order.   The  court  said:  "It  is  not  an  appealable  order," 
The  attorney  for  defendant  rejoined  that  it  was  an  appealable 
order.   On  January  22,  1951*  ^-e   chancellor,  on  the  sworn 
petition  of  plaintiff's  attorney,  on  the  answer  of  defendant 
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and  "statements  of  counsel, "  ordered  that  defendant  deposit 
with  the  cleric  §3,968.31  on  or  before  January  29,.  1951,  to 
be  held  subject  to  the  further  order  of  the  court.   Defendant 
objected  to  the  entry  of  the  order.   On  January  29,  1951? 
defendant  filed  a  petition  praying  that  the  order  of  January 
19,  1951,  bo  vacated,  or  in  the  alternative  that  the  perform- 
ance thereof.be  held  in  abeyance  until  the  final  determination 
of  the  cause.   The  court  denied  the  prayer  of  the  petition. 

On  January  31,  1951,  plaintiffs  filed  a  petition 
setting  forth  that  defendant  failed  to  comply  with  the  order 
to  deposit  and  asked  for  an  attachment  for  contempt  against 
defendant.   The  court  ordered  that  a  writ  of  attachment _ for 
contempt  issue  against  defendant.   On  February  13,  1951*  ^'n-Q 
matter  of  the  contempt  proceeding  cane  on  for  hearing.   The 
chancellor,  (Judge  Joseph  A.  Graber)  on  being  informed  that 
defendant  was  required  to  show  cause  why  he  should  not  be 
committed  for  contempt  for  failure  to  comply  with  the  order, 
inaiiired  as  to  why  he  did  not  comply,  and  defendant's  attorney 
said:   "We  don't  have  the  money  to  put  it  up";  that  defendant 
could  account  for  "every  cent  of  that  money"  and  suggested 
that  defendant  be  given  leave  to  testify  "to  absolve  himself 
of  the  contempt11  and  to  show  that  he  did  not  have  the  money. 
The  chancellor  said  he  would  assume  that  "he  will  testify  he 
hasn!t  got  the  money.   Naturally  he  is  not  going  to  say 
'I  have  the  money  right  here,  but  I  won't  turn  it  over.'" 
Defendant's  attorney  stated  that  defendant  "will  disclose 
his  bank  accounts  and  everything,"  that  he  does  not  have 
the  cash  to  deposit,  and  that  he  ought  to  be  permitted  to 
testify.   The  chancellor  said  he  would  give  him  one  week 
"to  think  about  it."   Defendant's  attorney  said:  "He  doesn't 
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have  it  today.   He  won't  have  it  a  week  from  today."  .The 
court  then  said:  "Draw  an  ordur.   He  will  go  to  jail." 
Defendant's  attorney  inquired  as  to  whether  he  would  be 
permitted  to  have  defendant  take  the  stand  and  the  chancellor 
said:   "Let  the  record  show  if  he  tool:  the  stand,  he  would 
testify  he  hasn't  got  the  money."   Defendant's  attorney 
asked,   with  the  chancellor's  assent,  to  let  the  record 
further  show  that  if  defendant  took  the  stand  he  would  testify 
"he  never  received  any  such  noney  fron  the  sale  of  the  pro- 
perty" and  that  "he  never  had  any  such  03>9OO  after  deducting 
all  expenses  and  costs  of  the  sale  of  the  property. 

On  February  10,  1951 >    pursuant  to  leave  granted, 
defendant  filed  an  emended  answer  to  the  anended  complaint 
wherein  he  stated,  among  other  things,  that  the  purchase 
price  realized  fron  the  sale  of  the  real  estate  to  Grossbauer 
was  -?32,500,  which  was  the  best  price  obtainable,  fron  which 
was  deducted  the  balance  of  the  existing  encumbrance  amounting 

to  $19,012.96;  that  after  all  prorations  the  defendant  realized 

in  cash; 
$12,950.6^7;''  that  before  defendant  could  realize  any  profit 

fron  the  sale  he  first  had  to  deduct  the  following  items: 

Real  Estate  sales  commission  1625.OO 

Chicago  Title  &   Trust  Co.  letter  of  opinion  57*5® 

Release  and  recording  of  M.B.Dunn  quit  clain  5»00 

Mitchell  Ti,  Bernick,  ;Attoi  noy'  s  fee  80,00 

M.  3.  Dunn,  Nominee's  fee  100.00 

Balance  principal  due' on  Articles  of  Agreement  ^980,00 

Interest"  to  August  18,  1950  on  "    "      "  39.8^ 

Rev  eiiue  s  tamp  s .  1^»  85 
Operating  deficit  on  Real  Estate,  to  date  of  sale  1876,95 

Cash  to  Earl  A,  Sanborn  801,93 

Cash  to  Earl  A.  Sanborn  2^00,00 

Cash  to  Earl  A.  Sanborn  300,00 

Deferred  Management  Fee  ^-75.00 

£L2756.07 

that  after  giving  effect  to  the  amount  of  $12,756.07  he 

realized  a  net  profit  fron  the  sale  of  $19^.57  "without 

considering  the  expenses  of  advertising."   On  February  13, 

1951,  the  court  found  that  defendant  wilfully  failed  and 
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refused  to  conply  with  the  order  to  deposit  and  is  in  contempt 
of  court  because  of  such  failure  and  directed  that  defendant 
be  committed  to  the  common  jail  of  Cook  County  for  a  period 
not  to  exceed  6  months  and  until  he  shall  purge  himself  hy 
depositing  the  money  with  the  clerk  or  until  released  by 
due  process  of  law. 

Defendant  appeals  from  and  prays  that  the  order  of 
February  13,  1951 ,  be  reversed.   He  maintains  that  the  court 
erred  in  refusiiig  to  permit  him  to  show  that  the  money  was 
disbursed  and  that  he  was  unable  to  deposit  the  money  with 
the  clerk,  in  depriving  him  of  his  libefty  without  giving 
him  an  opportunity  to  prove  his  defense,  and  that  the  court 
also  erred  in  "granting  a  mandatory  injunction  before  hearing." 
Plaintiff  states  that  whether  or  not  the  order  of  January 
22,  1951,  (before  Judge  Schwab a)  was  entered  in  error  is  not 
subject  to  inquiry  on  this  appeal,  and  points  out  that 
defendant  did  not  appeal  from  the  order  of  January. 22,  1951* 
and  that  he  speaks  of  that  order  as  "an  injunction,"   He 
says  that  if  treated  as  an  injunction,  an  appeal  would  lie. 
At  the  outset  we  are  required  to  determine  whether  on  an 
appeal  from  the  order  of  February  13,,1951»  ^e  defendant 
may  challenge  the  order  of  January  22,  1951 >  on  which  it 
is  based.   We  are  of  the  opinion  that  the  order  of  January 
22,  1951  is  an  interlocutory  order.   It  was  not  a  temporary 
injunction.   If  the  court  or  the  parties  considered  it  a 
temporary  injunction,  a  bond  would  be  required  or  the  giving 
of  a  bond  would  be  excused.   An  appeal  from  an  order  granting 
a  temporary  injunction  may  be  taken  by  virtue  of  a  special 
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provision  of  the  Practice  Act.  The  order  of  January  22, 
1951?  aia  no"t  determine  any  issue.   It  directed  defendant 
to  deposit  a  certain  amount  of  money,  subject  to  the  further- 
order  of  the  court.   The  court  retained  jurisdiction  to  enter 
a  decree  making  final  disposition  of  the  amount  so  deposited. 
A  decree  is  "final"  within  the  meaning  of §7?  of  the  Civil 
Practice  Act  if  it  finally  disposes  of  the  rights  of  the 
parties  either  upon  the  entire  controversy  or  upon  some 
definite  and  separate  branch  thereof.   Altschuler  v.  Altschuler, 
399  111,  559;  Brauer  Machine  &  Supply  Co.  v.  Parkhill  Truck  Co.. 
383  111,  569;  Sebree  v.  Sebree,  293  111.  228;  Moore  v.  Hcyle, 
/4-O5  111.  555;  and  Roddy  v.  Arm i tag e- Earn! in  Corp.,  4G1  111. 
605.   Under  the  Civil  Practice  Act  an  appeal  from  a  final 
judgment,  order  or  decree  reviews  any  erroneous  action  of 
the  trial  court  if  the  point  is  properly  preserved.  See 
Bride  v.  Storm or,  368  111.  524,  527;  and  Feldman  v.  Illinois 
S t at e  P awn er s  As s n .  ,  279  111.  App.  -!-76,  480.  We  are  satisfied 
that  the  order  of  January  22,1951>  was  not  a  final  order 
and  i/as  not  appealable,  and  that  defendant  has  a  right    . 
to  attack  that  order  on  his  appeal  from  the  commitment 
order  of  February  13,  1951 »   We  are  °£  "the  opinion  that 
defendant  is  mistaken  when  he  speaks  of  the  order  of  January 
22,  1951>  as  a  mandatory  injunction,  and  that  he  was  also 
mistaken  when  on  oral  argument  he  stated  that  the  order  of 
January  22,  1951»  Was  a  final  appealable  order. 

From  a  recital  of  the  pleadings  and  proceedings  it 
is  apparent. that  the  issue  was  joined  on  several  factual 
allegations.   If  either  party  believed  that  the  pleadings 
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presented  only  questions  of  law,  then  it  was  the  duty  of 
such  party  to  raise  such  questions  on  a  notion  to  strike 
or  on  a  notion  for  a  decree  based  on  the  admissions  of 
the  pleadings.   The  respective  parties  and  the  chancellor 
believed  that  the  issues  were  tc  be  determined  after  a  full 
hearing.   Defendant  maintained  in  his  pleadings  and  by  his 
attorney  at  the  hearing  that  he  did  not  owe  the  plaintiff 
any  money.  Sec.  57  of  the  Practice  Act  and  the  rules  imple- 
menting it  provide  for  summary  proceedings  to  obtain  judgments 
and  decrees,  but  plaintiff  was  not  proceeding  under  that 
section.   In  Dunham  v.  Kauf fman,  385  111.  79>  the  court  said: 
"In  earlier  cases  in  Illinois,  it  was  held  that  there  is 
no  such  thing  as  equitable  attachment.   (Phelps  v.  Foster, 
18  111.  309;  Shufeldt  v.  3oe.hr.: ,  96  111.  560.)   The  late: 
changes  in  the  Attachment  Act  do  not  change  that  rule.  " 
In  the  instant  case  defendant  denied  that  he  was  holding 
any  of  these  funds.   The  effect  of  the  order  was  to  pre- 
judge the  case  to  the  detriment  of  defendant.   It  will  be 
recalled  that  defendant  was  willing  to  introduce  testimony 
to  support  the  allegations  of  his  answer.   We  find  that 
the  court  erred  in  entering  the  order  of  January  22,  1951* 
The  second  chancellor,  in  committing  the  defendant,  relied 
entirely  on  the  order  of  January  22,  1951»  .  He  Qi°-  no^   permit 
the  defendant  to  show,  as  he  said  he  could,  that  he  did 
not  have  any  funds  of  the  plaintiff.   For  the  reasons  stated 
the  order  of  February  13,  1951*  is  reversed. 

ORDER  REVERSED. 
FRIEND,  J. ,  and  NIEMSYER,  J. ,  Concur. 
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ESSANESS  THEATRES  CORPORATION,  a 
Delaware  corporation,  and  EDWIN 
SILVERMAN, 

Ilaintif f s-Appellants, 
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THE  NORTHERN  TRUST  COMPANY,  an 
Illinois  corporation,  ICATHRYN  P. 

LE  ROY  and  MORRIS  G-LASSER,  individ- 
ually and  as  executors  of  and 
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M«  Spiegel,  Jr.,  deceased,  and  SMIL 
STERN, 

Defendants-Appellees. 


5  ■*■ 


APPEAL  FROM 


CIRCUIT  COURT 


COCK  COUNTY 


X 


14 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION 
OF  THE  COURT. 

On  October  31,  1950,  Essaness  Theatres  Corporation, 

a  Delaware  corporation,  and  Edwin  Silverman  filed  a  complaint 

in  chancery  in  the  Circuit  Court  of  Cook  County  against  The 

Northern  Trust  Company,  Kathryn  P.  Le  Roy  and  Morris  G-lasser, 

individually  and  as  executors  of  and  trustees  under  the  will 

of  Sidney  M.  Spiegel,  Jr.,  deceased,  and  Emil  Stern.  Plaintiffs 

ask  that  defendants  be  decreed  to  pay  the  corporation 

#625,900.   On  motion  of  some  of  the  defendants  the  court 

struck  the  complaint.   Plaintiffs,  pursuant  to  order,  filed 

an  amended  complaint.   On  motion  of  plaintiffs,  Edwin  Silver- 

a 
man  was  permitted  to  withdraw  as /party  plaintiff.    The 

amended  complaint,  on  behalf  of  the  corporation,  alleges  that 
it  was  organized  as  a  corporation  under  the  laws  of  Delaware 
in  1930  and  licensed  to  do  business  in  Illinois,  with  its 
principal  place  of  business  in  Chicago;   that  Morris  G-lasser, 
The  Northern  Trust  Company  and  Kathryn  P.  Le  Roy  are  ex- 
ecutors of  the  estate  of  Sidney  M,  Spiegel,  Jr.,  deceased, 
by  virtue  of  letters  issued  by  the  Probate  Court  of  Cook 


-2~ 

County;   that  they  are  also  the  duly  constituted  trustees 
under  his  will;   that.Kathryn  P.  Le  Roy  was  the  wife  of 
Sidney  M.  Spiegel,  Jr.,  until  his  death  on  October  19,  1944; 
that  Morris  G-lasser  of  the  firm  of  Altschuler,  Melvoin  and 
G-lasser,  certified  public  accountants,  was  the  auditor  for 
plaintiff  fron  1930  to  December  31,  1949;   that  G-lasser  was  a 
director  of  plaintiff  corporation  from  October  30,  1944,  to 
December  17,  1945,  having  been  elected  in  place  of  Spiegel; 
that  Stern  was  a  director,  vice  president  and  stockholder  of 
the  corporation  from  1930  until  December  17,  1945;   that  in 
1935  plaintiff's  charter  was  amended  so  that  there  was 
issued  to  Silverman  375  shares  of  Class  A  stock,  to  Spiegel 
375  shares  of  Class  3  stock  and  to  Stern  250  shares  of  Class 
C  stock,  a  total  of  1,000  shares  being  issued;   that  no  other 
stock  was  issued  thereafter;   that  each  class  had  the  right 
to  elect  one  director;   that  "otherwise  all  of  the  stock- 
holders had  the  same  rights";   that  plaintiff  was  the  sole 
stockholder  of  10  named  subsidiary  corporations;   and  that  it 
had  less  than  all  of  the  stock  in  3  other  subsidiary  cor- 
porations. 

Paragraph  10  sets  out  plaintiff's  by-laws  and  Par- 
agraph 11  the  by-laws  of  its  subsidiaries.   Paragraph  12 
alleges  that  until  October  19,  1944,  the  date  of  Spiegel's 
death,  Silverman,  Spiegel  and  Stern  were   the  sole  stock- 
holders and  directors  of  plaintiff  and  were  president,  vice 
president  and  secretary-treasurer,  respectively.   Plaintiff 
alleges  that  under  an  agreement  it  carried  life  insurance  on 
the  lives  of  Silverman,  Spiegel  and  Stern,  which  provided 
that  upon  the  death  of  any  one  of  them  it  was  required  to 
use  the  proceeds  of  the  insurance  to  retire  whatever  stock 
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could  be  purchased  at  a  price  agreed  upon;   that  upon 
Spiegel's  death,  plaintiff,  on  November  17,  1944,  used 
$211,789.26,  being  the  proceeds  of  the  insurance  carried  on 
his  life,  to  retire  84.7157  shares  of  plaintiff's  stock 
owned  by  the  estate  of  Spiegel;   that  voting  of  their  stock 
was  by  unanimous  vote  of  all  of  plaintiff's  directors;  that 
Stern,  owning  250  shares  and  the  Spiegel  estate  owning  290 
plus  shares  of  stock  owned  a  majority  of  plaintiff's  stock 
and  therefore  they  owed  to  plaintiff  a  fiduciary  duty  which 
required  Stern  and  the  executors  to  be  honest  and  fair  in 
their  personal  dealings  with  plaintiff  and  not  to  benefit 
themselves  at  its  expense;   that  as  a  result  of  the  deadlock, 
Stern,  G-lasser  and  the  other  executors  of  the  estate  con- 
spired to  cause  Silverman  to  consent  to  plaintiff's  purchasing, 
at  excessive  prices,  the  stock  of  plaintiff  owned  by  Stern  and 
1 1  the  executors;   that  "this  conspiracy"  was  followed  by 
threats  to  Silverman  by  Stern  and  G-lasser  to  the  effect  that 
they  would  have  a  receiver  appointed  to  take  charge  of  the 
affairs  of  plaintiff  and  its  subsidiaries  unless  Silverman 
consented  to  purchase  their  stock  in  plaintiff  at  excessive 
prices;   that  as  a  result  of  the  conspiracy  and  threats 
Silverman  consented  to  purchase  the  stock  owned  by  Stern  and 
the  executors;   that  contracts  for  the  sale  of  the  stock  by 
Stern  and  the  executors,  as  sellers,  and  plaintiff  as  pur- 
chaser, were  entered  into  on  or  about  November  1,  1945;  that 
on  December  17,  1945,  the  executors  received  3540,000;  that 
Kathryn  Le  Roy  received  ,J34,900  in  payment  for  their  stock; 
and  that  Stern  received  $583,000  for  his  stock  and  other  con- 
siderations, all  of  which  payments  were   at.  least  ^625,000  in 
excess  of  the  value  of  the  shares  of  stock. 
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Paragraph  13  of  the  amended  complaint  alleges  that 
on  or  about  April  1,  1941,  Spiegel,  Stern  and  G-lasser  entered 
into  a  conspiracy  and  scheme  to  maliciously  defraud  plaintiff 
and,  by  threats  of  illegal  actions  harmful  to  plaintiff,  to 
force  Silverman  to  consent  to  plaintiff's  purchase  of  the 
stock  owned  by  Spiegel  and  Stern  at  a  price  greatly  in  excess 
of  its  fair  market  value  and  greatly  in  excess  of  the  cash  in 
possession  of  plaintiff;   that  otherwise  Spiegel  and  Stern 
would  cause  plaintiff  and  its  subsidiaries  to  declare  large 
dividends,  thereby  greatly  injuring  plaintiff's  cash  position; 
and  that  although  all  acts,  including  the  declaration  of  di- 
vidends, had  previously  been  approved  by  unanimous  vote  of 
all  directors,  the  conspirators  confederated  to  declare  the 
dividends  by  vote  of  Spiegel  and  Stern  as  a  majority  in  vio- 
lation of  the  requirement  of  unanimous  director  action  and  in 
violation  of  the  by-laws.  Paragraph  14  avers  that  in  further- 
ance of  the  conspiracy  and  in  violation  of  their  fiduciary 
duties,  Spiegel,  Stern  and  Glasser,  about  April  1,  1944,  de- 
manded that  plaintiff  declare  a  dividend  of  jl75,000  or  buy 
the  stock  of  Spiegel  and  Stern  at  prices  greatly  in  excess  of 
the  fair  market  value;   that  in  consequence  of  the  conspiracy 
and  duress,  Silverman  agreed  to  cause  plaintiff  to  buy 
Stern's  250  shares  for  ;^625,000;   that  Spiegel  refused  to 
consent  to  the  purchase;   that  thereupon  Silverman  offered  to 
cause  plaintiff  to  buy  Spiegel's  375  shares  for  s?937,000; 
that  Stern  refused  to  consent  to  such  purchase;  that  both 
Spiegel  and  Stern  refused  to  consent  to  plaintiff's  purchase 
of  Silverman's  375  shares  at  a  price  of  ^937,000;  and  that  in 
each  case  the  price  was  based  on  the  July  1,  1944,  agreement. 
Paragraph  15  alleges  that  in  furtherance  of  the  conspiracy, 
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on  August  16,  1944,  Spiegel,  as  secretary  of  the  corporations, 
gave  notice  of  special  meetings  of  their  boards  of  directors 
to  be  held  on  August  22,  23  or  27,  1944,  for  the  purpose  of 
declaring  dividends;   that  while  pressing  the  immediate  threat 
of  declaring  dividends  totaling  0175,000  at  the  meetings  by 
majority  vote  of  the  directors,  in  violation  of  the  agreement 
and  by-laws,  Spiegel  and  Stern  renewed  their  demands  for  the 
purchase  of  their  stock  for  the  price  of  31,562,000;  and  that 
before  the  conspirators  could  complete  their  acts  of  coercion 
and  duress,  Spiegel  died  on  October  19,  1944, 

In  Paragraph  16  it  is  alleged  that  by  reason  of  the 
conspiracy  alleged  in  Paragraph  13,  Spiegel  and  Stern  owned 
and  controlled  a  majority  of  the  stock  of  plaintiff  and  as 
directors,  officers  and  owners  of  the  majority  of  stock 
Spiegel  and  Stern  owed  fiduciary  duties  to  plaintiff  which  re- 
quired them  to  exercise  the  highest  degree  of  fairness  in 
their  personal  dealings  with  it  and  not  to  abuse  the  privileges 
so  held  in  order  to  benefit  themselves  at  plaintiff's  expense. 
Paragraph  18  refers  to  the  executors'  initial  offer  required 
under  the  July  1,  1940  agreement  (to  sell  the  remaining 
shares  at  .$2,500  per  share)  and  to  plaintiff's  rejection 
thereof  because  Stern  refused  to  permit  plaintiff  to  make  the 
purchase  unless  it  also  bought  his  stock.   Paragraph  19 
alleges  that  on  October  20,  1944,  the  executors,  voting  the 
Class  B  stock,  elected  G-lasser  a  director  of  plaintiff  to  fill 
the  vacancy  caused  by  the  death  of  Spiegel.   Paragraph  21 
alleges  that  as  a  consequence  of  the  conspiracy,  threats  and 
duress,  plaintiff  was  forced  to  purchase  the  executors'  and 
Stern's  stock  at  a  price  far  in  excess  of  the  fair  market 
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value  thereof.   Paragraph  22  avers  that  on  April  9,  19-15,  In 
furtherance  of  the  conspiracy,  Stern  agreed  to  sell  his  250 
shares  to  plaintiff  pursuant  to  a  contract;   that  on  April  9, 
1945,  plaintiff  was  forced  to  make  an  offer  to  the  executors 
for  their  stock,  which  offer  was  not  accepted  because  of 
possible  income  tax  liability;   that  on  or  about  October  20, 
1945,  as  a  result  of  the  conspiracy  and  duress,  plaintiff 
made  an  offer  to  purchase  the  executors'  stock;   that  the 
offer  was  accepted  on  November  1,  1945;   that  a  condition  of 
acceptance  imposed  by  the  executors  was  that  $34,900  be  paid 
to  Kathryn  Le  Roy;  and  that  on  October  20,  1945,  in  further- 
ance of  the  conspiracy,  Stern  made  an  agreement  with  plain- 
tiff to  revive  the  agreement  of  April  9,  1945.   Paragraph  25 
charges  that  on  December  17,  1945,  as  a  result  of  the  con- 
spiracy and  duress,  plaintiff  was  forced  to  consummate  the 
contracts;   that  subsequent  to  October  19,  1945,  Kathryn 
Le  Roy  and  The  Northern  Trust  Company  aided  and  abetted 
G-lasser  and  Stern  in  carrying  out  the  conspiracy  and  duress. 
Defendants,  Morris  G-lasser  and  The  Northern  Trust 
Company,  were  served  with  summons  by  the  Sheriff  of  Cook 
County.   Emil  Stern  and  Kathryn  Le  Roy  were  served  with  the 
summons  and  complaint  by  delivering  to  each  of  them  in  Cal- 
ifornia a  true  copy  of  the  summons  and  complaint.   Special 
appearances  and  motions  were  made  to  quash  the  service  of 
summons  upon  these  defendants.   Stern  filed  an  affidavit  say- 
ing he  was  a  resident  of  Illinois,  but  was  in  California  tem- 
porarily and  would  return  to  Chicago.   Kathryn  Le  Roy  did  net 
say  that  she  was  a  resident  of  Illinois.   She  is  still  acting 
as  one  of  the  executors  of  the  Spiegel  estate  under  the  juris- 
diction of  the  Probate  Court  of  Cook  County.   The  chancellor 
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allowed  the  motion  to  quash  the  summons  served  in  California 
upon  these  defendants.   The  Northern  Trust  Company  and  Morris 
G-lasser,  individually  and  as  executors  of  and  trustees  aider 
the  will  of  Sidney  M,  Spiegel,  Jr.,  deceased,  filed  a  notion 
to  strike  and  dismiss  upon  the  ground  that  no  cause  of  action 
was  stated.   The  court  struck  the  amended  complaint  and  dis- 
missed the  cause  as  to  all  parties  for  want  of  equity.  Plain- 
tiff applied  for  leave  to  file  a  second  amended  complaint, 
supporting  its  motion  with  affidavits  of  new  matter  to  be  in- 
corporated therein,  recently  discovered.   Upon  consideration 
of  the  neitf  matter  the  chancellor  denied  the  motion  and  again 
dismissed  the  complaint  with  costs,  remarking  that  the  new 
matter  would  not  cure  the  alleged  defects  in  substance  in  the 
amended  complaint.   Plaintiff,  appealing,  prays  that  the  de- 
cree be  reversed  and  that  the  cause  be  remanded  with  directions 
that  defendants  answer. 

Plaintiff  in  its  brief  summarizes  the  facts  alleged 
in  the  amended  complaint  by  saying  that  its  three  directors, 
''oy   power  of  their  position  as  corporate  officers,  caused  it 
to  purchase  certain  shares  of  its  stock  from  defendants  at  an 
inflated  price  of  $625,000  in  excess  of  the  real  value  of  the 
stock,  all  of  whom  at  the  time  knew  of  such  inflated  valuation. 
The  first  point  urged  by  plaintiff  is  that  as  officers, 
directors  and  owners  of  a  majority  of  the  stock,  defendants 
owed  a  fiduciary  duty  to  be  honest  and  fair  in  dealing  per- 
sonally with  it,  and  that  they  breached  that  duty  by  selling 
their  stock  to  it  for  a  sum  of  3625,000  in  excess  of  its 
value;   that  plaintiff  alleges  that  Stern  and  Glasser  were 
directors;   that  Stern  was  vice  president;   that  Stern, 
G-lasser  and  the  other  executors  owned  a  majority  of  the  stock; 


that  defendants  designedly  and  knowingly  sold  their  stock  to 
plaintiff  for  §625,000  in  excess  of  its  true  value  thereby 
taking  that  amount  from  the  corporate  treasury  without  con- 
sideration;  that  there  was  a  breach  of  fiduciary  relationship 
by  which  defendants  unjustly  enriched  themselves  at  the  expense 
of  plaintiff;  and  that  if  no  other  facts  were  alleged,  such 
allegations  set  forth  a  good. cause  of  action,  citing  Winger  v. 
Chicago  City  Bank  &  Trust  Co.,  394  111.  94;  Dixmoor  C-ulf  Club  v, 
Evans,  325  111.  612;  and  Lebold  v.  Inland  Steel  Co. ,  125  F.2d. 
369.   Plaintiff  also  states  that  as  defendants,  by  virtue  of 
their  power  over  the  corporate  funds  caused  plaintiff  to  pur- 
chase their  own  stock  at  prices  in  excess  of  reasonable  value, 
an  accounting  lies  to  recover  back  the  excess  in  value  so  paid 
as  money  had  and  received  for  the  benefit  of  plaintiff. 

We  are  of  the  opinion  that  plaintiff  has  not  alleged 
ultimate  facts  making  out  a  case  of  self-dealing  with  it  by 
the  defendants.   The  cases  cited  by  plaintiff  are  not  applic- 
able to  the  allegations.   The  Winger  case  held  that  the  manage- 
ment group  of  an  insurance  company  could  not  divert  the  assets 
to  themselves  at  the  expense  of  the  policyholders,  who  were 
harmed  by  the  management's  secret  diversion  of  the  corporate 
funds.   No  such  charge  has  been  made  in  the  instant  case. 
Silverman,  Stern  and  Spiegel  owned  all  of  the  stock  of  plain- 
tiff.  The  shares  owned  by  defendants  were  purchased  by  plain- 
tiff pursuant  to  the  unanimous  action  of  all  its  directors  and 
shareholders,  including  Silverman.   These  circumstances 
differentiate  plaintiff's  case  from  that  of  the  policyholders 
in  the  Winge r  case.   In  the  Dixmoor  case  the  directors  of  the 
corporation  made  secret  profits  by  selling  land  to  it  for  more 
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than  the  directors  had  paid  for  it.   The  court  held  that  the 
directors  should  be  compelled  to  disgorge  their  secret  profits.. 
In  the  case  at  bar  there  was  no  secrecy  about  plaintiff's  pur- 
chase of  defendants'  shares.  The   purchase  was  made  at  the 
direction  of  all  the  shareholders  and  directors.  The  anended 
complaint  charged  that  Silverman  was  forced  by  duress,  coercion 
and  intimidation  to  consent  to  the  purchase.   Such  duress  could 
not  have  been  secret  or  it  would  have  been  nonexistent.   In 
the  Lebold  case  the  minority  stockholders  sued  to  recover 
damages  claimed  to  have  been  incurred  by  reason  of  the  alleged 
fraudulent  acts  of  the  steel  company  in  dissolving  the  steam- 
ship company,  buying  its  assets  and  appropriating  its  business. 
The  theory  of  the  plaintiffs  was  that  the  steel  company  owning 
approximately  80$  of  the  stock  of  the  steamship  company  had  so 
utilized  its  dominant  position  as  majority  stockholder  as  to 
force  the  latter  out  of  a  prosperous  business,  bring  about  its 
dissolution  and  take  over  its  property  and  business  to  the 
detriment  of  plaintiffs.  Plaintiffs  therein  sought  damages, 
based  on  duress,  being  the  difference  in  value  of  their  prorata 
share  in  the  ore  boats  and  their  share  in  a  prosperous  concern. 
The  District  Court  dismissed  the  suit.   On  appeal  the  Circuit 
Court  of  Appeals  found  that  the  directors  and  majority  stock- 
holders dealt  with  the  assets  of  the  corporation  for  their  own 
benefit,  and  held  that  defendants  must  account  to  the  corpora- 
tion and  its  minority  stockholders  the  same  as  a  trustee  would 
account  to  beneficiaries.  Applying  the  Lebold  case  to  the 
facts  of  the  instant  case,  plaintiff  says  that  since  defendants 
as  directors  and  owners  of  the  majority  stock  of  plaintiff 
dealt  with  plaintiff's  assets  for  their  own  benefit,  that  de- 
fendants should  be  required  to  answer  and  account  for  their 
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111-gotten  Gains  like  any  other  trustee  would  answer  to 
his  beneficiaries.   The  factual  situations  In  the  Lebold 
case  and  the  case  at  bar  are  not  analogous.   What  Inland 
did  in  that  case  was  over  the  objections  of  the  minority 
shareholders.   Plaintiff's  purchase  of  defendants'  stock 
was  in  pursuance  of  the  action  of  all  the  sharehold.ers 
and  directors.   Plaintiff  in  the  instant  case  is  not  a 
minority  stockholder. 

Plaintiff  argues  that  the  threat  by  defendants 
that  unless  their  shares  of  stock  wore  purchased  by  it 
they  would  have  a  receiver  appointed  for  it  and  its  sub- 
sidiary corporations,  constituted  duress,  and  points  out 
the  allegations  that  defendants,  by  taking  advantage  of 
a  deadlock  of  the  boards  of  plaintiff  and  its  subsidiaries, 
entered  into  a  conspiracy  to  have  a  receiver  appointed  un- 
less defendants'  shares  were  purchased  by  plaintiff  at 
prices  greatly  in  excess  of  the  value.   Plaintiff  asserts 
that  had  defendants  threatened  to  institute  legal  pro- 
ceedings to  have  a  receiver  appointed  without  coupling 
such  threat  with  a  demand  that  plaintiff  purchase  their 
stock,  defendants  would  have  been  within  their  rights, 
but  what  made  their  threat  illegal  was  tying  the  threat 
with  a  demand  that  their  stock  be  purchased  by  taking 
,?6°,5,000  out  of  the  corporate  till.   In  support  of  its 
argument  plaintiff  cites  Slade  v.  Slade ,  310  111.  A pp.  77; 
Chicago  &  Alton  R.  R.  Co.  v.  C hioago,  Vermilion  &  Wilming- 
ton Coal  Oo. ,  79  111.  121;   Pembei-ton  v.  '■Jill lams,  87  111. 
15;  .  and  Pittsburg  Steel  Co.  v.  Hollingshead  &  31ei,  20:3 
111.  App,  177.   An  analysis  of  the  amended  complaint  con- 
vinces us  that  plaintiff  does  not  make  out  a  case  of  dur'ess. 
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The  first  charge  is  that  Spiegel,  Stern  and  Glasser 
threatened  to  have  plaintiff  and  its  subsidiaries  declare 
dividends,  contrary  to  their  respective  by-laws.   The 
second  charge  is  that  Stern  and  Glasser  threatened  to 
use  the  alleged  deadlock  of  the  boards  of  directors  as  a 
basis  for  filing  a  petition  for  the  appointment  of  a  re- 
ceiver.  It  is  well  settled  in  this  State  that  duress  to 
be  actionable  must  deprive  the  victim  of  the  free  exercise 
of  his  will.   See  Prontzinski  v.  Baker,  364  111.  451; 
Stoltze.v.  Stoltze,  393  111.  435;   Shi en sky  v.  Shlensky, 
369  111.  179;   Burandt  v.  Burandt ,  318  111.  218;  and 
Gregory  v.  Gregory,  323  111.  380.   The  amended  complaint 
does  not  show  that  Silverman  was  deprived  of  his  faculties 
by  the  threats  and  does  not  make  out  a  case  of  duress. 

Plaintiff  admits  that  defendants  had  a  right  to 
apply  for  the  appointment  of  a  receiver  and  to  sell  their 
stock  to  it.   Silverman,  as  a  businessman,  knew  that  the 
appointment  of  a  receiver  would  have  damaged  defendants 
as  greatly  as  it  would  him,  and  that  as  executors  and 
trustees  it  was  their  duty  to  protect  and  preserve  the 
property  of  the  estate,  including  its  shares  in  plaintiff 
corporation.   If  the  threat  of  Stern  and  Glasser  to  apply 
for  the  appointment  of  a  receiver  had  been  carried  out, 
Silverman  could  have  resisted  and  thwarted  the  attempt  if 
there  was  no  legal  ground  therefor.   In  Mills  v.  Forest 
Preserve  District,  345  111.  503,  the  court  said  (511) 
that  it  is  not  coercion  or  duress  "for  a  person  who  is 
making  a  claim  against  another  who  disputes  it,  to  threaten 
to  bring  suit  in  a  court  of  competent  jurisdiction  against 
that  other  and  to  use  every  effort  to  procure  a  judgment 
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to  the  full  extent  of  hie  claim."   Sec  also  Stone's  Beauty 

Shops,  Inc.  v.  Morrison  service  Ass'n.,  285  111.  App.  163, 

168.   In  17  An.  Jur. ,  p.  892,  Duress  and  Undue  Influence, 

the  author  says: 

"It  is  the  well-established  general  rule  that  it 
is  not  duress  to  institute  civil  suits,  or  take  proceedings 
in  court,  or  for  any  person  to  declare  that  he  intends  to 
use  the  courts  wherein  to  insist  upon  what  he  believes  to 
be  his  legal  rights.   It  is  never  duress  to  threaten  to 
do  that  which  a  party  has  a  legal  right  to  do,  and  the 
fact  that  a  threat  was  made  of  a  resort  to  legal  proceed- 
ings to  collect  a  claim  which  was  at  least  valid  in  part 
constitutes  neither  duress  nor  fraud  such  as  will  avoid 
liability  on  a  compromise  agreement." 

We  agree  with  defendants  that  threatening  to  declare  divi- 
dends even  though  the  alleged  duress  continued  over  a 
period  of  months,  and  threatening  to  apply  for  the  appoint- 
ment of  a  receiver,  were  not  sufficient  to  deprive 
Silverman  of  his  ability  to  exercise  his  free  will  or  to 
make  plaintiff's  payment  involuntary.   V'e  have  read  the 
cases  cited  by  plaintiff  and  are  of  the  opinion  that  they 
are  not  applicable  to  the  factual  situation  presented  by 
its  allegations. 

It  is  interesting  to  note  that  notwithstanding 
•the  open,  notorious  and  adverse  acts  charged  against 
Glasser  that  he  was  a  member  of  the  accounting  firm  con- 
tinuously employed  by  plaintiff  as  its  auditors  and 
financial  advisors  from  1930  until  December  31,  1949. 
The  fact  that  Glasser  was  retained  as  auditor  and  financial 
adviser  of  plaintiff  until  December  30,  1949,  indicates 
that  there  was  no  duress  or  coercion.   Plaintiff  alleges 
that  it  was  forced  to  buy  the  290.2843  shares  of  its 
stock  from  the  Spiegel  estate  for  5540, 000,  or  about 
,?1,860  per  share,  and  that  it  bought  Stern's  250  shares 
for  3583,000,  or  ?2,332  per  share.   The  allegations  show 
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that  the  executors  made  an  initial  offer  to  sell  their 
shares  'go  plaintiff  for  a  price  of  £2,500  per  share,  which 
was  refused  by  plaintiff  because  Stern  refused  to  permit  it 
to  make  the  purchase  unless  it  purchased  the  stock  owned 
by  him  at  the  sane  time  on  the  sane  basis  and  for  other 
considerations.   It  appears  therefore  that  Silverman  would 
have  caused  plaintiff  to  buy  the  Spiegel  shares  for 
32,500  pel"  share  but  for  Stern's  refusal  to  consent.   This 
allegation  negatives  any  conspiracy  between  Stern  and  the 
Spiegel  estate.   One  of  the  principal  threats  allegedly 
made  was  to  have  plaintiff  declare  a  dividend  of  ^175,000. 
Paragraph  13  of  the  amended  complaint  alleges  that  at  the 
time  of  the  threat  plaintiff  and  its  subsidiaries  needed 
cash  for  postwar  rehabilitation  and  for  preparation  to 
meet  the  competitive  threat  of  television.   It  is  not 
logical  to  argue  that  to  avoid  paying  out  §175,000  of 
much-needed  cash,  it  agreed  to  and  did  expend  ?l,l£3,000 
to  acquire  the  stock  from  the  Spiegel  estate  and  Stern. 
Despite  the  fact  that  there  was  an  "immediate  threat"  to 
declare  dividend?  of  ,?175,000,  no  action  was  taken  at  the 
subsequent  directors'  meetings,  nothing  had  happened  when 
Spiegel  died  and  no  dividends  had  been  declared  when  the 
purchases  were  consummated  in  December  of  the  following 
year.   Moreover,  the  declaration  of  dividends  required 
unanimous  action.   If  it  did  not  require  unanimous  action 
then  threatening  to  do  so  would  not  show  that  Spiegel, 
Stern  and  C-lasser  did  anything  improper  in  urging  the  de- 
claration of  such  dividends.   It  appears  from  Paragraph 
14  that  Silverman  tried  to  sell  his  375  shares  to  plain- 
tiff for  $2,500  a  share.   It  is  difficult  to  understand 
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how  the  purchase  of  the  Spiegel  stock  at  ?1,860  a  share 
could  be  the  result  of  a  conspiracy  or  duress  on  the  part 
of  Spiegel,  Stern,  G-lasscr  or  the  executors  or  trustees ». 

In  Heaps  v.  Dunham,  95  111.  583,  our  Supreme 
C  ourt  said  (586)  that  a  conspiracy  "may  be  regarded  a 
combination  of  two  persons  or  more,  by  a  concerted  action, 
to  accomplish  a  criminal  or  unlawful  purpose,  or  a  pur- 
pose not  in  itself  criminal,  by  unlawful  or  criminal  means." 
The  amended  complaint  is  replete  with  conclusions.   A  mere 
averment  that  an  act  was  done  with  a  certain  purpose  or 
intent,  without  a  statement  of  the  facts  showing  such  pur- 
pose or  intent,  is  a  conclusion  of  law.   The  charges  of 
threats,  coercion,  intimidation  and  duress  against  Spiegel 
and  defendants  are  conclusions.   The  amended  complaint 
shows  that  the  deadlock  complained  of  was  attributable 
to  agreements  freely  entered  into  among  all  the  stock- 
holders and  to  the  by-laws  adopted  by  plaintiff  and  its 
subsidiaries. 

Plaintiff  insists  that  the  court  erred  in 
denying  its  motion  for  leave  to  file  a  second  amended 
complaint.   The  court  stated  that  plaintiff  could  file 
a  written  motion  for  leave  to  file  a  second  amended  com- 
plaint ,    which  motion  could  set  up  new  matter  "or 
different  matter  of  substance"  it  intended  to  incorpor- 
ate in  such  amended  complaint.   Conforming  to  the  sug- 
gestion of  the  court,  plaintiff  made  such  a  motion  and 
set  out  new  written  evidence  which  first  came  to  its 
attention  on  February  SI,  1951.   It  is  our  view  that  the 
proposed  second  amended  complaint  would  not  cure  the  de- 
fects of  substance  in  the  amended  complaint.   In  our 
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opinion  the  chancellor  did  not  abuse  his  discretion  in 
refusing  to  allow  the  filing  of  the  second  amended  con- 
plaint.   See  Fops  v.  People's  C-as  Light  &  Coke  Co.,  241 
111.  238;   Dean  v.  Klrkland,  301  111.  A  pp.  495,  and 
Skcnk  v,  Continental  Illinois  National  Bank  &  Trust  Co. , 
334  111.  App.  375. 

Finally,  plaintiff  asserts  that  service  upon 
Emil  Stern  and  Kathryn  Le  Roy,  citizens  of  Illinois 
temporarily  absent  from  the  state,  with  a  copy  of  the 
summons  and  complaint  in  California,  was  good  and  valid 
under  Sec.  16  of  the  Civil  Practice  Act  (Par.  140,  Ch.  110, 
111.  Rev.  Stat.,  1951).   The  parties  are  in  agreement 
that  the  Supreme  Court  of  the  United  States  has  held  that 
a  state  may  authorize  the  service  of  summons  in  another 
state  upon  one  of  its  citizens  who  is  temporarily  out  of 
the  state  for  the  purposes  of  an  in  personam  action.   See 
Millihen  v.  Meyer,  311  U.S.  457,   wherein  the  court  said 
that  "domicile  in  the  state  is  alone  sufficient  to  bring 
an  absent  defendant  within  the  reach  of  the  state's  juris- 
diction for  the  purposes  of  a  personal  judgment  by  means 
of  appropriate  substituted  seryice,"  that  substituted 
service  in  such  cases  "has  ''oeen   quite  uniformly  upheld 
where  the  absent  defendant  was  served  at  his  usual  place 
of  abode  in  the  state  [citing  cases]  as  well  as  where  he 
was  personally  served  without  the  state,"  and  that  as  in 
the  case  of  the  authority  cf  the  United  States  over  its 
absent  citizens  "the  authority  of  a  state  over  one  of  its 
citizens  is  not  terminated  by  the  mere  fact  of  his  absence 
from  the  state."   The  question  we  are  asked  to  answer  is 
whether  Illinois  has  by  appropriate  legislation  provided 
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for  out-of-state  process  upon  its  citizens  temporarily 
beyond  its  borders  so  as  to  give  the  courts  jurisdiction, 
to  enter  judgments  i_n  personam  against  parties  so  served. 
The  Wyoming  statute  discussed  in  the  Mi 11 ikon  case 
authorizes  either  publication  oi^   personal  service  out- 
side of  the  state  in  any  action  where  the  defendant,  being 
a  resident  of  the  state,  has  departed  from  the  county  of 
his  residence  with  the  intent  to  delay  or  defraud  his 
creditors,  or  to  avoid  the  service  of  a  summons,  or  keep 
himself  concealed  with  like  intent.   Plaintiff  states  that 
Sec,  IS  (Par.  140)  authorizes  the  service  in  the  case  at 
bar.   That  section  provides  that  personal  service  of 
summons  and  copy  of  the  complaint  outside  of  this  state 
may  be  made  by  any  person  over  21  years  of  age  not  a 
party  to  the  action  "and  shall  have  the  same  force  and 
effect  as  service  by  publication, "   Service  by  publication 
is  permitted  by  Sec.  14  (Par.  158)  when  the  defendant  has 
gone  out  of  the  state  in  any  civil  action  affecting 
property  or  status  within  the  jurisdiction  of  the  court, 
including  an  action  to  obtain  the  specific  performance, 
reformation  or  rescission  of  a  contract  for  the  conveyance 
of  land,  or  in  any  action  at  law  to  revive  a  judgment  or 
decree.   KcCaskill,  in  his  Illinois  Civil  Practice  Act, 
Annotated,  1935  Ed.,  p. 34,  states  that  Sec.  14  is  a  com- 
bination of  Sec.  12  of  the  old  chancery  act  and  Sec.  43 
of  the  practice  act  of  1907,  and  that  personal  judgments 
and  decrees  cannot  be  obtained  against  nonresidents  of  a 
state  upon  service  by  publication.   Plaintiff  places  great 
reliance  on  Nelson  v.  C.B.  &  Q,.  R.R.  Co.,  225  111.  197,  a 
suit  against  a  resident  railroad  corporation  served  by 
publication  within  the  state  pursuant  to  Sec.  5  of  the  then 
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practice  act.   Illinois  has  1  ong  had  and  now  has  legisla- 
tion permitting  such  service  on  corporations,  unlimited 
as  to  type  of  action.   See  Sec.  17  (Par.  141,  111.  Rev. 
Stat.  1951),  which  is  derived  from  Sec.  8  of  the  practice 
act  of  1907  and  in  turn  from  Sec.  5  of  the  practice  act 
of  1872.   No  similar  legislation  exists  with  respect  to 
individuals.   Sec,  13  of  the  practice  act  (Par.  137, 
Ch.  110,  111.  Rev.  Stat.  1951)  requires  personal  or  resi- 
dent service  upon  an  individual  defendant  in  any  civil 
action  "except  as  otherwise  expressly  provided  herein, n 
the  express  exceptions  obviously  being  Sees.  14  and  16. 
In  holding  invalid  for  want  of  jurisdiction  a 
money  decree  against  a  resident  of  Illinois  served  by 
publication,  this  court,  in  Fitzgerald  v.  First  National 
Bank  of  Chicago,  '372  111.  App.  570,  distinguished  the 
case  from  the  corporate  service  upheld  in  Nelson  v.  C.B. 
&  Q,.  R.R.  Co. ,  supra,  saying  that  the  Supreme  Court  has 
held  in  substance  that  it  was  the  intention  of  the  legis- 
lature to  provide  that  a  personal  judgment  could  be 
obtained  against  a  railroad  company  in  this  manner,  but 
that  as  to  individuals  it  was  not  the  intention  of  the 
legislature  to  authorize  personal  judgments  upon  process 
which  consists  merely  of  notice  by  publication  and  mail- 
ing,  life  are  of  the  opinion  that  Sees.  14  and  16  of  the 
practice  act,  being  in  pari  materia,  must  be  considered 
together,  giving  full  effect  to  the  language  of  each. 
These  two  sections  complement  each  other.   Personal  ser- 
vice outside  the  state  is  an  alternative  form  of  con- 
structive service  only  where  service  hy   publication  would 
be  valid.   It  is  our  view  that  the  service  of  a  summons 
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and  a  copy  of  the  complaint  on  a  defendant  outside  the 
state  has  the  same  force  and  effect  as  service  by  publica- 
tion.  V7e  are  satisfied  that  in  ruling  on  that  proposition 
the  chancellor  correctly  construed  Sees.  14  and  13  of  the 
practice  act. 

For  the  reasons  stated  the  decree  of  the  Circuit 
Court  of  Cook  County  is  affirmed, 

DECREE  AFFIRMED 

FRIEND,  J.,  and 
NIEMEXER,  J. ,  Concur 
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OF  CHICAGO 


346I.A.  215 


MR.  PRESIDING-  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE,  COURT, 

On  September  15,  1950,  National  Wired  Music  Corp., 
a  corporation,  filed  a  statement  of  claim  in  the  Municipal 
Court  of  Chicago  against  434  Cermak  Building  Corp.,  a 
corporation,  for  work  said  labor  performed  and  material 
furnished  at  the  special  Instance  and  request  of  the  defendant 
on  which  the  latter  owed. a  balance  of  $203.40,  for  which 
plaintiff  asked  judgment.   Summons  was  issued  and  served 
on,  the  defendant,  which  entered  its  appearance  on  September  . 
26,  1950,   On  September  28,  1950,  defendant, filed  a  "Defence." 
On  May  3,  1951*  the  attorneys  fcr  defendant,  having, given 
due  notice  to  it  and  pursuant  to  the  order  of  court,  were 
given  leave  to  withdraw  as  attorneys  for  defendant,   On 
June  20,  1951}  the  cause  coming  on  for  trial  without  a  jury, 
the  court  entered  judgment  against  defendant  for  $218.4-0.   On 
August  9,  1951,  an  attorney  representing  defendant  filed,  a 
notice  of  motion,  supported  by  an  affidavit,  to  vacate  the 
judgment,  to  permit  him  to  appear  and  defend  "as  attorney 
for  the  defendant"  and  for  an  involuntary  dismissal  of  the 
action.   The  motion  was  continued  to  August  10,  1951  >  a-t   .   . 

K 

which  time  the  court  entered  an  order  vacating  the  judgment. 
The  record  shows  that  plaintiff  opposed  defendant's  motion 
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and  objected  to  the  action  of  the  court  in  vacating  the 
judgment.   Plaintiff  appeals.   Defendant  has  not  appeared 
in  this  court. 

After  the  expiration  of  y)   days  from  the  entry  of 
the  judgment  S£  the  Municipal  Court  of  Chicago  had  no  power 
to  vacate  the  judgment  except  upon  a  petition  setting  forth 
grounds  which  would  be  sufficient  to  cause  the  judgment  to 
be  vacated  oy  a   bill  in  equity,  or  by  a  motion  in  writing 
to  correct  errors  of  fact  which  by  the  common  law  could 
have  been  corrected  by  a  writ  of  error  cor1  am  nobis.  Defen- 
dant did  not  attempt  to  make  any  showing  of  diligence.   The 
only  basis  on  which  the  court  acted  in  allowing  defendant's 
motion  was  that  there  was  a  variance  between  the  name  of 
plaintiff  as  shown  in  its  statement  of  claim  and  judgment 
and  its  name  in  the  records  of  the  Secretary  of  State.  It 
was  contended  that  the  true  name  of. plaintiff  is  "National 
Wired  Music  Corporation  of  Illinois."  This  Is  substantially 
the  same  as  shown  in  the  statement  of  claim  and  judgment. 
Defendant  did  not  make  any  such  claim  in  Its  "defence."  It 
knew  or  should  have  known  the  name  of  plaintiff  at  the  time 
it  filed  its  appearance  and  "defence"  and  at  the  time  the 
judgment  was  entered  against  it.   See  Hickman  v.  Ritchey 
Coal  Co.,  252  111,  App.  560;  Chapman  v.  American  Life  Ing. 
Co.,  212  111.  App.  389,  affirmed  292  111.  179;  Trust  Co.  of 
Chicago  v.  public  Service  Co. ,  32^  111.  App.  228.  The  Court 
had  no  power  to  vacate  the  judgment.   Therefore,  the  order 
of  the  Municipal  Court  of  Chicago  entered  on  August  10, 
1951,  is  reversed  and  the  cause  is  remanded  with  directions 
to  restore  the  judgment. 

ORDER  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 
FRIEND,  J.,  and  NIEMEYER,  J.,  Concur. 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  April  20,  19^8  Pipe  Trades,  Inc.,  a  corporation, 
filed  a  statement  cf  claim  in  the  Municipal  Court  of 
Chicago  for  mechanics'  lien  against  real  estate  alleged 
to  be. owned  by  George  Lemon  who  was  the  only  defendant 
named.   It  alleged  that  Lemon  had  entered  into  a  contract 
with  plaintiff  to  make  certain  improvements  on  the  property 
described  in  the  complaint  consisting  of  plumbing  and  steam 
fitting;  that  the  last  work  performed  by  plaintiff  upon  the 
premises  was  done  on  September  30,  19^6;  that  on  January  23; 
19^7  i"fe  caused  to  be  served  on  the  owner  and  defendant 
(Lemon)  a  notice  of  mechanics'  lien  in  accordance  With  the 
statute;  that  there  remained  due  and  unpaid  to  plaintiff 
from. defendant,  after  allowing  all  credits,  the  sum  of 
$295.93,  together  with  interest;  and  plaintiff  asked  for 
judgment  in  that  sum  and  a  mechanics'  lien  against  the 
property  described  "in. accordance  with  the  Statute  in  such 
case  made  and  provided."   Defendant's  answer  denied  any  such 
contract  with  or  Indebtedness  to  plaintiff.   When  the  cause 
came  on  for  hearing  November  17,  19^8  before  Judge  Hackett 
of  the  Municipal  Court,  plaintiff  offered  in  evidence  a 
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contrnct  With  Michael  Tiling  to  which  Lemon  was  in  no  wise 
a  partyj  also  a  notice  of  mechanics'  lien  shox^ing  that 
plaintiff  was  a  subcontractor  of  Michael  Tiling  and  Improve- 
ment Company.   Defendant  thereupon  made  a  motion  to  dismiss 
the  statement  of  claim  because  of  plaintiff's  failure  to 
make_ Michael  Tiling  and  Improvement  Company  a  party  defen- 
dant, as.  required  by  section  23  of  the  Mechanics'  Lien 
Act  (111.  Rev.  Stat.  1951,  vol.  2,  ch  82).   At  the  same 
time  plaintiff  obtained  leave  and  filed  an  amended  state- 
ment of  claim  on  December  9,    19^8,  joining  the  individuals 
Lemon   and  Tiling,  and  Michael  Tiling  and  Improvement 
Company  as  defendants.   It  appeared  from  the  amended  state- 
ment of  claim  that  it  was  filed  more  than  two  years  immediately 
following  the  completion  of  the  work,  and  accordingly,  on 
January  20,  19^-9 »  Lgmotti  moved  to  strike  the  amended  state- 
ment of  claim  for  the  reason  that  it  was  not  filed  within 
the  two-year  period  required  by  section  9  of  the  Mechanics'   ^ 
Lien  Act,  as  well  as  for  other  reasons.   While  the  motion 
to  strike  was  pending  and  undisposed  of,  plaintiff  made  a 
motion  for  summary  judgment.  Both  motions  were  set  for 
hearing. before  Judge  Green  of  the  Municipal  Court  on  November 
3,  195°»   Since  defendant's  motion  challenged  the  juris- 
diction of  the  cour'c  it  was  heard  first,  and  the  court  found 
that  the  amended  statement  of  claim  set  forth  a  new  cause  of 
action  and  that  it  was  not  filed  within  two  years  after 
completion  of  the  work;  therefore  an  order  was  entered 
dismissing  the  amended  statement  of  claim.   It  appears  that 
plaintiff  in  the  same  suit  made  a  claim  for  0l?.l8  for  the 
purcho.se  of  one  reverter  valve.   Lemon  admitted  owing  that 
amount,  consented  to  the  entry  of  judgment  and  subsequently 
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paid  the  Judgment  by   depositing  that  sum  with  the  clerk 
of  the  Municipal  Court  for  plaintiff's  use.   There  was  no 
hearing  on  plaintiff's  motion  for  summary  judgment.   Plain- 
tiff appeals  from  the  order  striking  his  amended  statement 
and  dismissing  the  suit.   On  November  26,  1551 >  while  the 
cause  was  pending  on  appeal,  J.  Lawrence  Holleran  suggested 
the  death  of  George  Lemon,  and  an  order  vras  entered  that 
he  (Holleran)  as  administrator,  be  substituted  as  party 
defendant  for  Lemon. 

The  controlling  question  is  whether  the  amended  state- 
ment of  claim  states  a  new  cause  of  action.   The  authorities 
are  in  accord  in  holding  that  introducing  by  amendment  an 
essential  element  of  the  cause  which  was  originally  omitted 
is  considered  a  new  cause  of  action.   North  Side  Sash  and 
Door  Company  v.  Hecht  et  al.,  295  HI,  515>  contains  a 
full  discussion  of  the  subject.  . See  also  Fifty-ninth  St. 
Lumb e r  C omp any  v.  Emery,  237  111.  App.  4lo,  wherein  the 
court  followed  the  Kccht  case  and  said  that  "the  notice  as 
filed  being  insufficient,  and  the  amendment  to  the  bill 
having  been  filed  more  than  four  months  after  the  alleged^ 
date  of  the  last  delivery  of  materials  under  the  contract, 
the  lien  could  not  be  enforced  **#."   The  original  state- 
ment of  claim  was  clearly  defective;  under  it  plaintiff 
would  not  have  been  entitled  to  a  mechanics'  lien  within 
the  provisions  of  the  Mechanics'  Lien  Act.   It  follows 
that  the  amended  statement  of  claim  stated  the  only  cause 
of  action  in  compliance  with  the  statute;  and  since  it 
was  filed  more  than  two  years  immediately  following  the 
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completion  of  the  work  there  was  no  compliance  with  the 
Liens  Act,  and  the, court  properly  struck  the  complaint  and 
dismissed  the  suit. 

In  the  view  taken  it  is  unnecessary  to  discuss 
other  questions  raised.   The  judgment  of  the  Municipal 
Court  is  affirmed. 

JUDGMENT  AFFIRMED. 
BURKE,  F.  J.   and  KIEMEYER,  J,,  Concur. 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  plaintiff  Alice  Fergus,  who  resided  with  her 
sister  in  a  furnished  apartnent  at  the  DeWitt  Hotel,  operated 
by  defendant  and  located  at  2kk   East  Pearson  street  in  Chicago, 
was  burned  while  lighting  a  gas  range  in  her  apartment  about 
three  o'clock  in  the  morning  on  November  22,  19^9.   Her  suit 
for  damages  resulted  in  a  verdict  and  judgment  against 
defendant  for  $10,000,  from  which  defendant  appeals.  In  the 
course  of  the  trial  defendant  had  made  notions  for  a  directed 
verdict  at  the  close  of  plaintiff's  evidence  and  again  at  the 
conclusion  of  all  the  evidence,  both  of  which  were  denied, 
as  Was  its  notion  for  judgment  notwithstanding  the  verdict; 
there  was  no  notion  for  a  new  trial* 

It  Is  defendant's  sole  contention  that  plaintiff 
failed  to  prove  any  negligence  on  the  part  of  defendant 
which  was  the  proximate  cause  of  plaintiff's  injuries  or 
that  she  was  in  the  exercise  of  due  care  for  her  own  safety, 
and  that  the  court  should  therefore  have  directed  a  verdict 
for  defendant  or  entered  judgment  notwithstanding  the  verdict. 

There  is  substantially  no  dispute  as  to  the  salient 
facts,   The  apartnent  in  which  plaintiff  and  her  sister  lived 
consisted  of  a  living  room  with  Pullman  kitchen,  bedroom 
and  bath.   The  furnishings  were  provided  by  defendant;  among 
the  facilities  was  a  gas  range  with  four  top  burners  and  an 
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oven.  The   burners  were  lighted  by  a  pilot  light  centrally 
located.   The  ranges  in  the  hotel  were  maintained  in  part 
by  the  Consumers  Company,  and  the  head  janitor  of  the  hotel, 
Kenry  Krabbe,  made  adjustments  on  the  ranges  whenever  so 
requested  by  the  tenants.   Plaintiff  and  her  sister 

y 

had  regularly  used  the  range  in  question  when  preparing 
their  meals. 

The  only  direct  evidence  concerning  the  accident 
was  given  by  plaintiff  herself.   She  had  retired  early  in 
the  evening  but,  being  unable  to  sleep,  got  up  about  three 
or  throe-thirty  in  the  morning  to  heat  some  milk.   After 
placing  a  pan  on  a  bach  burner  of  the  range,  she  turned  on 
the  gas  but  the  burner  did  not  light  immediately.   She  then 
stooped  over  to  see  if  the  pilot  light  was  burning,  and  as 
she  did  so  the  gas  ignited,  flaring  up  in  her  face  and  setting 
her  nightgown  on  fire.   Plaintiff  was  uncertain  as  to  the 
interval  of  tine  that  elapsed  between  turning  on  the  burner 
and  the  actual  ignition,  but  she  estimated  it  to  be  about 
one  minute. 

The  negligence  charged  in  the  complaint  is  general. 
Plaintiff  alleged  that  defendant,  "not  regarding  its  duty, 
failed  and  neglected  to  keep  and  maintain  its  cooking  gas 
and  equipment  in  said  hotel,  provided  by  it  for  the  use 
of  its  guests,  and  plaintiff  in  particular,  in  a  reasonably 
safe  condition  and  state  of  repair,"   In  describing  the 
manner  in  which  the  gas  ignited  at  the  tine  of  her  injury 
plaintiff  characterized  it  as  "just  like  an  explosion," 
but  she  also  stated  that  no  damage  resulted  to  the  range 
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or  the  roon,  and  that  on  previous  occasions  when  the  gas 
was  turned  on  it  would  flare  up  the  sane  way  when  it  ignited. 
Her  sister  stated  that  if  the  pilot  light  was  correctly 
adjusted  it  was  not  at  all  unusual  to  have  the  flane  flare 
up  xirhen  it  went  on;  "that  is  the  way  it  works;  that  is  the 
way  it  always  lighted."   Before  this  occasion  plaintiff 
had  never  had  any  trouble  with  delayed  ignition.   The  only 
prior  trouble  with  the  range  was  that  the  pilot  light  would 
go  out  occasionally;  this  had  happened  approximately  a  week 
or  ten  clays  before  the  accident.   Plaintiff  at  that  tine  had 
called  the  office  of  the  hotel  and  asked  that  soneone  cone 
up  to  adjust  it.   In  response  to  the  call  Kenry  Krabbe 
repaired  the  light,  and  it  continued  in  good  order  up  to  the 
tine  of  the  accident.   Plaintiff's  sister  stated  that  she  had 
had  no  trouble  with  the  range  between  the  tine  it  was  repaired 
and  the  tine  the  accident  occurred, 

ICrabbe  testified  that  about  a  week  or  nore  before 
the  occurrence  in  question  he  received  a  complaint  fron 
plaintiff  concerning  the  range.   Upon  going  to  her  apartnent 
he  found  that  the  pilot  light  was  out.   He  first  raised  the 
top  of  the  range  and  tested  the  burners;  next  he  turned  the 
control  valve  of  the  pilot  light  with  a  screw  driver,  raised 
it  up  a  bit  and  tightened  the  lock  on  it.   He  then  tested  the 
burners  and  found  that  they  worked,  satisfactorily.   He  also 
stated  that  before  this  adjustment  he  never  had  had  any 
occasion  to  be  in  plaintiff's  apartnent  to  nake  sinilar 
repairs;  that  after  he  learned  of  plaintiff's  accid.ent  he 
went  to  her  apartnent  to  exanine  the  range,  turned  on  the 
burners  and  found  then  to  be  in  perfect  condition.  Plaintiff's 
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sister  continued  to  use  the  range  without  further  adjustment 

until  some  time  after  plaintiff  returned  from  the  hospital; 

it  worked  satisfactorily.   Plaintiff  said  that  on  previous 

occasions  when  the  pilot  light  had  gone  out  she  or  her  sister 

would  lift  the  porcelain  cover  over  the  four*  burners  to  lool; 

at  the  pilot,  but  on  this  particular  occasion  she  did  not 

do  so;  instead  she  stooped  over  the  range  to  look  at  the 

burner;  that  it  lit  when  she  stooped  over  it,  and  the  delayed 

ignition  caused  her  nightgown  to  catch  fire. 

It  is  plaintiff's  contention  that  the  delayed  ignition 

resulted. from  a  defective  adjustment  of  the  pilot  light, 

it 
Joseph  F.  Phillips,  an  expert,  gave/as  his  opinion  that  if 

a  space  of  one  minute  intervened  between  the  time  a  burner 

was  turned  on  and  the  time  it  ignited,  and  there  was  then  a 

flare  up,  it  was  evidence  of  an  abnormal  or  defective  condition; 

that  a  burner  of  this  type  should  ignite  in  a  matter  of  seconds; 

and  that  a  one— minute  ignition  delay  could  be  caused  by  the 

amount  of  gas  supplied  to  the  pilot — if  the  pilot  flame 

were  too  low,  a  gas  mixture  would  build  up  and  passing  a  hand 

over  the  ignition  tube  or  any  disturbance  of  the  air  so  as  to 

force  an  excessive  amount  of  gas  down  the  ignition  tube  would 

cause  it  to  flare  back,   He  described  the  mechanism  of  the 

pilot  and  stated  that  if  it  were  moved  off  center  the  gas 

would  not  come  directly  into  the  pilot  light;  and  he  added 

that  dirt  over  the  hole  in  the  pilot  or  any  grease  in  the 

pilot  light  proper  would  cause  a  delayed  ignition  or  no 

ignition  at  all. 

Of  all  the  possible  causes  of  delayed  ignition 

suggested  by  Phillips,  the  one  which  was  completely  eliminated 

from  the  case  by  the  testimony  of  plaintiff  and  her  witnesses 
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was  that  it  could  have  been  caused  by  an  improperly  adjusted 
pilot  light;  and  there  is  the  attempted  implication  on  the 
part  of  plaintiff,  without  any  evidence  to  support  it,  that 
Krabbe  a  week  or  ten  days  before  the  accident  had  adjusted 
the  pilot  improperly.   The  fact  is  undisputed  that  the  pilot 
Worked  satisfactorily  up  to  the  time  of  the  accident  and 
immediately  thereafter  for  a  considerable  period  of  time, 
clearly  refuting  the  implication  of  improper  adjustment  . 
Phillips  had  testified  that  if  the  pilot  light  were  properly 
adjusted  and  locked  it  could  not  change;  once  locked  in 
position^lt  would  remain  constant;  if  it  were  improperly 
adjusted,  with  the  flame  either  too  high  or  too  low,  and 
then  locked,  it  would  remain  improperly  adjusted  until  the 
next  tine  it  was  set;  on  the  other  hand,  if  it  were  properly 
adjusted  and  then  locked,  it  would  remain  in  proper  adjust- 
ment; and  if  the  pilot  light  is  locked  it  cannot  work  properly 
one  time  and  improperly  the  next. 

A  hypothetical  question  propounded  to  Phillips  failed 
to  include  the  fact  that  the  pilot  light  had  worked  perfectly 
for  a.  Week  or  more  before  the  accident  and  immediately  there- 
after.  In  the  view  we  take,  the  impropriety  of  the  question 
as  put  need  not  be  discussed  further;  nor  is  it  important 
to  consider  the  contention  that  plaintiff  was  contributorily 
negligent,  because  of  her  familiarity  with  the  operation  of 
the  range,  in  leaning  over  it  to  see  if  the  pilot  light 
was  on  when  ignition  was  delayed,  without  first  turning  off 
the  gas  leading  to  the  burner.   Upon  this  state  of  the  evi- 
dence we  think  that  plaintiff  failed  to  adduce  any  evidence 
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of  negligence  on  the  part  of  defendant,  and  we  have  concluded 
that  the  court  should  have  allowed  defendant's  notion  for 
a  directed  verdict  or  for  judgment  notwithstanding  the 
verdict.  Accordingly  the  Judgment  of  the  Circuit  Court 
is  reversed  and  the  cause  is.  remanded  with  directions  to 
enter  judgment  for  defendant. 


JUDGMENT  REVERSED  AND  CAUSI 
REMANDED  WITH  DIRECTIONS. 


BURKE,  P.  ,J. ,  and  NIEMEYER,  J.,  Concur. 
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MR.  JUSTICE  -FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  plaintiff,  Charles  A.  Hill,  doing  business 
as  Perfect  Service  Garage,  appeals  from  an  order  of  the 
Municipal  Court  sustaining  the  motion  of  the  defendant, 
Winter  &  Hirsch,  Inc.,  to  strike  his  amended  statement  of 
claim  and  to  dismiss  the  suit.   The  following  appears  from 
the  pleadings  upon  which  the  case  was  decided:   August  11, 
1950  plaintiff  filed  an  amended  statement  of  claim  against 
the  defendants  Clemon  Langdon  and  Winter  and  Hirsch, 
wherein  he  alleged  that  on   February  12,  19^9  Langdon  brought 
a  19^6  Pontiac  sedan  automobile  to  plaintiff  and  directed 
him  to  make  repairs  thereon;  that  Winter  and  Hirsch  held 
title  to  the  automobile  under  a  conditional  sales  contract 
between  Winter  and  Hirsch  and  Langdon;  that  Winter  and 
Hirsch  directed  plaintiff  to  make  the  necessary  repairs  . 
thereon,  and  promised  to  pay  plaintiff  the  costs  thereof; 
that  after  repairs,  amounting  to  $320,  were  completed,  the 
automobile  was  stored  in  a  garage  for  safekeeping,  and 
the  defendants  were  notified;  that  the  car  remained  In 
storage  fc>r  a  period  of  100  days,  from  February  22,  19^9 
to  June  2,  1949,  at  a  charge  stated  in  advance  to  be  one 
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dollar  per  day,  plus  a  towing  charge  of  $19.30;  that  plain- 
tiff expended  the  said  sum  of  $119.30  for  the  use  and  bene- 
fit of  defendants  at  their  special  instance  and  request 
which,  together  with  the  repairs  on  the  car,  aggregated 
$^39»30.   Winter  and  Hirsch  appeared  and  moved  to  strilce  the 
amended  statement  of  claim  on  the  ground  that  it  was  res 
ad.ludioata,  alleging  that  a  prior  judgment  in  a  replevin  suit 
brought  by  Winter  and  Hirsch  had  settled  all  issues  involved 
in  this  contract  action;  in  the  replevin  suit  plaintiff- 
defendant  there — had  defended  on  the  ground  that  he  had  a 
lien  on  the  automobile  for  services  rendered  by  him,  but 
the  court  held  otherwise. 

In  the  trial  of  the  instant  case  the  parties 
entered  into  a  stipulation  of  facts  in  lieu  of  a  report  of 
proceedings,  which  was  approved  by  the  court,  wherein  it  was 
agreed  that  on  and  prior  to  May  31,  19^9  Winter  and  Hirsch 
was  the  legal  holder  and  owner  of  the  Illinois  negotiable 
document  of  title,  dated  November  19,  1948,  made  between  t 
■  Langdon  as  conditional  purchaser  and  Standard  Motor  Sales, 
Inc.,  as  conditional  seller  of  the  Pontiac  automobile,  and 
of  the  note  described  therein,  and  that  the  document  of 
title  and  note  had  been  assigned  on  November  19,  19^8  by 
Standard  Motor  Sales  to  Winter  and  Hirsch  for  value  received; 
also  that,  prior  to  the  filing  of  the  replevin,  Langdon  had 
defaulted  in  the  payment  of  said  note.   It  was  agreed  by  the 
parties  to  the  conditional  sales  contract  that  title  to  the 
car  should  vest  in  the  seller  and  should  not  pass  to  the 
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purchaser  until  the  installments  of  the  note  were  paid;  that 
the  purchaser  should  keep  the  car  free  from  all  mechanics* 
liens,  garagemen's  liens  and  liens  of  every  other  kind;  that 
the  purchaser  had  no  authority,  express  or  implied,  from  the 
seller  or  its  assigns  to  place  or  create  any  lien  on  said 
car  by  procuring  any  repairs  to,  labor  or  services  on,  or 
materials  for,  said  car.   The  parties  in  the  case  at  bar 
stipulated  that  the  replevin  suit  was  tried  on  its  merits 
in  the  Municipal  Court  on  July  1,  194°.  and  that  on  said  date 
the  court  found  the  right  of  property  in  Winter  and  Hirsch, 
plaintiff  in  replevin,  assessed  its  damages  at  one  cent,  and 
entered  judgment  on  such  finding  for  plaintiff,  together  with 
damages  for  one  cent  and  costs. 

Specifically,  Winter  and  Hirsch  contends,  and  the 
record  supports  the  contention,  that  in  the  replevin  suit 
Hill  not  only  asked  for  a  lien  but  also  for  judgment _ under 
section  22  of  the  Replevin  Act  (111.  Rev.  Stat.  1951>  vol.  2, 
ch.  119).   In  his  answer  he  stated  that  "he  has  a  lien  upon 
the  within  described  motor  vehicle  as  follows;   $320.00  for 
repairs  and  parts;  019.30  ~  Storage  and  towing  automobile***; 
$110.00  ~  Storage  at  the  rate  of  $1.00  per  day  #**,"  aggre- 
gating $449.30;  and  he  further  averred  that  "said  repairs, 
towing  and  storage  was  done  at  the  special  instance  and, 
request  of  one  Olemon  Langdon,  owner  of  said  automobile. 
Wherefore,  Defendant  states  that  he  has  a  lien  upon  said 
motor  vehicle  for  the  amount  of  0449.30  and  costs,  prays, 
judgment  for  said  amount  against  the  Plaintiff  and  costs," 


Under  section  22  he  had  the  right  to  seek  both 
remedies;  and  having  done  so,  that  judgment  constituted  an 
adjudication.   In  this  proceeding  plaintiff  claims  that 
Winter  and  Hirsch  orally  agreed  to  pay  the  bill;  that 
question  was  determined  adversely  to  plaintiff  in  the  replevin 
suit.   Section  22  of  the  Replevin  Act  afforded  plaintiff  in 
the  replevin  proceeding  a  complete  remedy  for  the  payment 
of  the  amount  of  his  lien;  if  he  could  have  shown  that  he 
rightfully _ held  the  Pontiac  automobile  as  against  Winter 
and  Hirsch,  the  previous  plaintiff,  for  the  payment  of 
money,   he  would  have  been  entitled  to  the  entry  of  a  judg- 
ment in  the  alternative  for  the  payment  of  the  amount  there- 
of; and  since  the  replevin  suit  was  tried  on  its  merits  by 
the  court,  which  decided  that  Winter  and  Hirsch  did  not 
authorize  repairs,  towing  or  storage  charges  on  the  auto- 
mobile and  did  not  expressly  or  impliedly  promise  to  pay 
for  such  services,  plaintiff  cannot  relitigate  that  issue; 

it  has  already  been  adjudicated  adversely  to  the  present 

v 

plaintiff  and  is  conclusive  upon  him  in  the  instant  pro- 
ceeding. 

The  gist  of  plaintiff's  reasoning  in  this  pro- 
ceeding is  that  although  he  might  have  offered  evidence 
in  the  lien  suit  to  recoup  the  damages  sustained,  neverthe- 
less he  was  not  bound  to  do  so  but  was  at  liberty  to  reserve 
his  claim  and  to  bring  suit  on  it  as  he  now  does.   In 
making  this  contention  plaintiff  apparently  overlooks  the 
fact  that  he  not  only  pleaded  his  claim  for  lien  and  judg- 
ment in  the  prior  replevin  suit  but  introduced  evidence  in 
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support  thereof  at  that  trial*  and  the  important  circum- 
stance is; that  he  failed  to  prove  Winter  and  Hirsch,  previous 
plaintiff,  had  directly  authorized  or  ordered  repairs,  tow- 
ing and  storage  services  for  the  automobile,  and  also  failed 
to  prove  that  Winter  and  Hirsch  had  promised  expressly  or 
impliedly  to  pay  for  them.   This  was  the  controlling  question 
in  the  replevin  suit*  in  other  words,  he  failed  to  prove 
that  he  rightfully  held  the  automobile  as  against  the  previous 
plaintiff,  for  the  payment  of  any  money;  and  having  so 
failed,  he  cannot  undertake  to  retry  that  issue  here«<  In 
Fred  C._ Kramer  Co.,  Inc.  v.  Hebard  Storage  Warehouses^  Inc. 
(Abst«),  336  111.  App.  150,  which  was  an  appeal  from  an 
order  striking  an  amended  complaint  and  dismissing  the  suit, 
we  held:   "In  the  action  of  replevin,  if  it  was  found  that 
defendants  had  a  lien  upon  plaintiff's  property,  arising 
out  of  its  claim  for  labor  performed,  the  court  in  the( 
replevin  action  could  ascertain  the  correct  amount  due,  if 
any,  and  make  the  judgment  for  plaintiff  conditional  upon 
the  payment  of  said  amount.   This  is  expressly  authorized 
by  section  22,  chapter  119,  111.  Rev.  Stat.  I9J4-7  *  *  *," 

Plaintiff  states  that  careful  search  has  failed  to 
reveal  any  Illinois  authorities  precisely  in  pointj  never- 
theless, both  parties  cite  various  authorities  in  Illinois 
and  elsewhere  which  need  not  be  discussed  inasmuch  as  we 
think  the  fundamental  principles  of  res  ad.ludicata  and 
estoppel  are  determinative  of  the  issues  involved.   The 
doctrine  of  res  ad.ludicata  extends  not  only  to  matters 
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actually  determined  in  the  former  suit,  but  embraces  all 
grounds  of  recovery  and  defense  involved  and  which  might 
have  been  raised.   Lee_ v.  Hansberry,  372  111.  369.   See  also 
Harding  Co.  y.  Harding,  35?  111.  417,  and  City  of  Elmhurst 
v,  Kegerreis,  392  111.  195. 

For  the  reasons  stated  we  hold  that  the  order 
entered  by  the  Municipal  Court  sustaining  Winter  and  Hirsch* s 
motion  to  strike  plaintiff *s  amended  statement  of  claim  and  to 
dismiss  the  suit  was  proper  and  should  be  affirmed.   It  is 
so  ordered. 

ORDER  AFFIRMED. 

BURKE,  P.J.  AND  NIEMEZER,  J.  CONCUR. 


A 


ij-51+66 


PETER  A.    CLARK, 


v. 


Appellee, 


KOHL'S  ROTOR  TRANSFER  COMPANY, 
a  corporation, 

Appellant. 


b 


APPEAL  FROM 

SUPERIOR   COURT, 
COOK   COUNTY 


3  46I.A.  218 


1 


MR.  JUSTICE  FRIEND  DELIVERED  THE /OPINION  OF  THE  COURT. 

Plaintiff,  Peter  A.  Clark,  was  injured  while  unloading 
merchandise  from  a  truck  owned  by  the  defendant,  Kohl's 
Motor  Transfer  Company,  at  the  freight  house  of  the  Chicago 
River  ana  Indiana  Railroad  Company.   Plaintiff  first  brought 
an  action  against  the  railroad  and  subsequently  made  the 
transfer  company  an  additional  party  defendant.   His  suit 
against  the  railroad  was  later  settled,  and  an  order  entered 
dismissing  the  cause  as  to  that  defendant.   In  his  second 
amended  complaint  plaintiff  sought  damages  only  from  the 
transfer  company  (hereinafter  referred  to  as  defendant).  The 
jury  returned  a  verdict  in  his  favor  in  the  sum  of  ^12,500. 
Defendant's  motion  for  judgment  notwithstanding  the  verdict 
or,  in  the  alternative,  its  motion  for  a  new  trial  was  over- 
ruled, and  judgment  was  entered  against  defendant  on  the 
verdict,  from  which  it  has  taken  an  appeal. 

Defendant  was  engaged  in  the  business  of  trucking. 
Early  in  the  morning  of  July  23,  19^7  a  semi-trailer  type 
of  truck  belonging  to  defendant  and  driven  o-j   one  of  its 
employees  had, been  backed  up  to  the  dock  of  the  railroad 
freight  house.  The  combined  length  of  the  four-wheel  trailer- 
truck  was  estimated  to  be  about  twenty-four  feet.   The  trailer 
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had  an  open  top  with  solid  sides  which  were  approximately 
six  to  seven  feet  high,  and  was  about  seven  to  eight  feet 
in  width.   The  truck  and  trailer  were  standing  at  the  dock 
of  the  freight  house  on  the  morning  in  question  for  the 
purpose  of  being  unloaded.   It  was  fully  loaded  and  carried 
between  thirty  to  fifty  boxes,  of  various  shapes  and  sizes, 
containing  X-ray  machine  equipment  from  the  General  Electric 
Company.   The  boxes  were  marked  with  precautionary  signs 
reading  "Fragile,"  "This  End  Up,"  "Handle  with  Care,"  "Do 
Hot  Drop"  and  the  like.   There  was  no  tailboard  or  tailgate 
on  the  truck,  and  the  back  was  open.   There  were  two  large 
boxes,   estimated  by  witnesses  to  be  about  three  feet  square 
and  between  six  and  seven  feet  in  height,  standing  side  by 
side^in  an  upright  position  with  only  a  few  inches  between 
them,  occupying  the  full  width  of  the  trailer  and  placed  at 
the  rear  end  thereof.   The  weight  of  each  of  these  two  boxes 
was  between  400  and  500  pounds.   For  the  purpose  of  keeping 
the  merchandise  in  the  trailer  en  route  to  the  freight  house 
there  were  three  strands  of  rope,  spaced  bottom,  middle  and 
top,  stretched  across  the  rear  and  outside  of  the  two  large 
boxes,  and  fe.stened  to  knobs  on  either  side  of  the  trailer. 
After  the  driver  had  backed  up  to  the  platform  of  the  freight 
house  he  removed  the  ropes  and  then  left  the  truck  standing 
to  be  unloaded  by   the  railroad  company  employees.   He  did 
nothing  whatever  in  connection  with  the  unloading  of  the 
trailer,  and  no  employee  of  either  the  defendant  or  the 
General  Electric  Company  assisted  in  or  was  present  at  the 
time  the  merchandise  on  the  trailer  was  unloaded.   The  two 
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large  boxes  at  the  rear  of  the  truck  extended,  according 
to  estimates  given  by  the  witnesses,  four  to  eight  inches 
beyond  the  end  of  the  floor  of  the  trailer.   Witnesses  also 
estimated  that  the  trailer  was  two  to  three  inches  higher 
than  the  unloading  platform,  and  the  edge  of  the  truck  floor 
overlapped  the  edge  of  the  platform  between  six  to  eight 
inches. 

At  the  time  of  the  accident  Clark,  who  was  approximately 
seventy—three  years  old,  had  been  in  the  employ  of  the  rail- 
road as  a  caller  for  about  thirty  years,  and  had  worked  in 
this  particular  freight  house  for  five  years.   It  was  his  duty 
to  call  the  destination  of  the  freight  merchandise  to  the 
checker  and  to  take  such  merchandise  off  the  trucks  or 
trailers  hauling  it  to  the  freight  house,  and,  with  the 
assistance  of  other  railroad  employees,  to  unload  it  onto 
the  two— Wheel  handtrucks  and  take  it  to  the  railroad  cars 
for  shipment.   As  the  truck  and  trailer  stood  at  the  plat- 
form, plaintiff  and  three  other  employees  of  the  railroad 
started  to  unload  it.   Plaintiff  was  the  only  one  of  the 
crew  who  had  seen  defendant's  driver  remove  the  ropes  some 
time  prior  to  the  unloading  process.   The  first  box  to  be 
unloaded  by  the  freight  crew  was  that  standing  at  the  right 
rear  end  of  the  truck.   James  Norris,  a  railroad  employee, 
was  standing  to  the  right,  and  plaintiff  to  the  left,  of 
that  box.  Plaintiff  testified  that  he  had  lifted  this  parti- 
cular type  of  box  before  and  that  in  his  opinion  it  weighed 
430  to  k-$Q   pounds,  and  he  judged  the  greater  part  of  the 
weight  to  be  at  the  top.   He  reached  up,  as  did  Norris,  to 
tip  the  box  forward  so  as  to  lower  it  onto  the  two-wheel 
handtruck  being  held  in  readiness  by  another  railroad  employee. 
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Norris  testified  that  while  lowering  the  box  "it  got  sort 
of  heavy  on  ny  side  coming  down  and  It  fell  on  the  [hand] 
truck. n   The  fall  of  the  heavy  box  as  it  hit  the  handtrucl-c 
was,  according  to  the  evidence,  of  sufficient  force  to  create 
a  vibration  which  shook  the.  second  box,  causing  it  to  fall 
on  plaintiff  and  injure  hin.   Plaintiff  testified  that  before 
it  fell  the  box  extended  four  to  five  inches  over  the  trailer; 
that  he  took  precautions  while  lifting  the  right-hand  box, 
and  that  there  was  nothing  about  the  left-hand  box  indicating 
that  it  would  fall  and  hit  him,   Matthew  Alelunas,  another 
employee  of  the  railroad  company  and  a  member  of  the  unloading 
crew,  testified  that  the  right-hand  box  which  plaintiff  and 
his  coworker  Ilorris  were  unloading  hit  the  two—wheel  hand- 
truck  which  he  (Alelunas)  was  holding,  causing  considerable 
vibration  or. shaking,  and  "then  by  vibration  another  box  fall 
right  on  Pete."  All  the  witnesses  who  testified  at  the  trial 
were  employees  of  the  railroad. 

The  complaint  charged  five  specific  acts  of  negligence 
against  defendant  as  follows:   (l)  that  defendant  carelessly 
and  negligently  maintained,  controlled  and  operated  the 
X-ray  machine  equipment  so  that  it  fell  upon  plaintiff  and 
injured  him;  (2)  that  it  carelessly  and  negligently  dropped 
the  X-ray  machine  equipment  so  that  it  fell  upon  plaintiff 
and  injured  him;  (3)  that  it  carelessly  and  negligently 
failed  to  warn  plaintiff  before  dropping  or  allowing  to  be 
dropped  the  X-ray  machine  equipment;  (k)    that  it  carelessly 
and  negligently  loaded  the  X-ray  machine  equipment  onto  its 
truck  so  that  it  fell  upon  plaintiff  and  injured  hin;  and 
(5)  that  It  carelessly  and  negligently  fastened  the  X-ray 
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machine  equipment  to  the  tailgate  of  its  motor  truck  with 
ropes  which,  when  removed,  caused  the  X-ray  machine  equipment 
to  fall  upon  and  against  plaintiff. 

As  the  principal  ground  for  reversal  it  is  urged 
that  the  plaintiff  failed  to  adduce  any  evidence  of  negligence 
as  charged  in  the  complaint  and  that  the  court  therefore 
erred  in  refusing  to  direct  a  verdict  for  defendant  or  in 
denying,  defendant' s  motion  for  judgment  notwithstanding  the 
verdict.   Upon  careful  examination  of  the  evidence  we  have 
concluded  that  this  contention  is  well  taken.   There  is  no 
evidence  to  sustain  plaintiff's  specific  charges  of  negligence, 
From  his  testimony  and  that  of  his  fellow  crewmen  it  appears 
that  the  falling  of  the  box  which  was  still  unloaded  and 
which  caused  the  injury  resulted  from  the  vibration  created 
by  the  fall  of  the  first  box  on  the  handtruck;  and  this 
cannot  be  attributed  to  defendant  because  neither  its  driver 
nor  any  other  person  in. its  employ  had  anything  to  do  with 
the  unloading  operation. 

Plaintiff  argues  that  certain  inferences  of  wrongful 
conduct  may  be  drawn  merely  from  the  happening  of  the  accident; 
the  rule  is.  otherwise  (Rote he  y.  Buiclc  Motor.  Co. ,  .  358  111* 
507;  Huff  v.  Illinois  Cent.  RR.  Co.,  362  111.  95).   ©ne  of 
the  arguments  advanced  by  him  is  that  the  jury  may  have 
found  negligence  because  defendant  failed  to  warn  him  that 
the  box  was  top-heavy.   There  is  no  evidence  that  defendant 
knew  of  this  particular  circumstance,  but  from  his  testimony 
it  is  clear  that  plaintiff  was  fully  aware  of  it.   On  trial 
he  said:   "I  had  lifted  this  particular  type. of  box  off  before 
and  I  should  judge  the  weight  was  on  the  top.   You  can  tell 
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that  when  you  are  talcing  then  off,  the  weight  cones  down 
faster  because  you  got  the  light  bottom — your  weight  is 
heavier  at  the  top  than  at  the  botton."   The  fact  that  plain- 
tiff had  had  extensive  experience  in  handling  this  type  of 
freight  qualified  him  at  least  as  well  as  anyone  else  present 
to  for. see  that  there  was  inherent  danger  in  the  unloading 
of  the  truck* 

Plaintiff  cites  several  decisions  in  support  of  his 
contention  that  an  operator  of  a  vehicle  which  is  improperly 
loaded  is  liable  for  the  consequences  proximately  caused  by 
the  improper  leading.  All  these  cases  are  clearly  distin- 
guished in  defendant's  reply  brief;  in  each  instance  there 
was  at  least  one  affirmative  act  of  negligence  such  as  a 
wrongful  movement  of  the  vehicle  or  some  part  thereof;  no 
such  circumstance  appears  in  the  case  at  bar. 

For  the  reasons  indicated  we  are  impelled  to  hold  that 
upon  the  undisputed  facts  plaintiff  failed  to  establish  any 
negligence  on  the  part  of  the  defendant  which  proximately 
caused  his  injuries.   Defendant's  contention  that  plaintiff 
was  not  in  the  exercise  of  reasonable  care  and  caution  for 
his  own  safety  at  the  time  of  the  accident  need  not  be 
discussed  in  view  of  this  conclusion.   Accordingly  we  are 
of  opinion  that  the  court  should  have  directed  a  verdict  in 
favor  of  defendant  or  entered  judgment  notwithstanding  the 
verdict;  therefore  the  judgment  of  the  Superior  Court  is 
reversed  and  the  cause  remanded  with  instructions  that  judg- 
ment be  entered  in  favor  of  defendant  and  against  plaintiff. 


JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 


BURKE,  P.  J.,   and  NIEMEYER,  J.,  Concur. 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  an  order,  entered  on  motion 
of  D.  J.  Williams,  striking  her  amended  complaint  and  dis- 
missing her  suit  for  money  decrees  against  certain  heirs__at 
law  and  legatees  under  the  last  will  and  testament  of  Lula 
S.  Dubisson,  deceased,  and  a  lien  on  real  estate  in  Cook 
county  of  which  decedent  died  seized  to  secure  the  payment 
of  the  decrees  sought  by  plaintiff. 

The  parties  to  this  litigation  are. related  to . Lula 


S.  Dubisson,  deceased.   Plaintiff  is  a  niece,   Thelma  W, 
Burke,  defendant,  individually  and  as  administratrix  with 
the  will  annexed  of  decedent  (also  an  aunt  of  plaintiff), 
is  a  sister.   D.  J.  Dubisson  is  the  surviving  husband, 
Robert  J.  Williams  is  a.  brother,  and  D.  J,  Williams  a  nephew t 
G-eraldine  Dubisson  Lee  is  her  d.aughter,  and.  Cora.  Mae  Barnes 
(a  daughter  of  plaintiff)  is  her  grandniece, .  Defendants 
Burke  and  Dubisson  are  residents  of  Arkansas.   Robert  J, 
Williams  resides  in  Philadelphia.   The  remaining  defendants 
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live  in  Illinois,   No  attempt  was  made  to  serve  any  process 
on  Robert  J.  Williams  and  Lee.   Burke  and  defendant  Dubisson 
were  notified  of  the  pendency  of  the  suit  by  service  of 
summons  in  Arkansas.   D.  J.  Williams  and  Barnes  were  served 
personally  within  the  jurisdiction  of  the  court. 

The  following  allegations  are  accepted  as  true* 
Richard  A.  Williams,  the  father  of  plaintiff  and  brother 'of 
Lula  S.  Dubisson,  died  February  23,  19*|4  intestate,  leaving 
plaintiff  as  his  only  heir  at  law.   His  estate  was  probated 
in  Cook  county,  Illinois.   Earl  J.  Neal,  one  of  plaintiff1 s 
attorneys  in  this  suit,  succeeded  the  public  administrator 
as  administrator  of  the  estate.   Decedent  x-ras  indebted,  to 
Lula  S,  Dubisson.   The  estate  was  closed  June  23,  19^5«   The 
Dubisson  claim  was  filed  after  the  reopening  of  the  estate  in 
19^-8.   February  14,  19^8  plaintiff  told  her  aunt  she  would 
like  to  agree  upon  and  make  a  settlement  satisfactory  to  the 
aunt.   The  aunt  then  said  if  plaintiff  would  make  a  settlement 
of  the  claim,  the  plaintiff  would  receive  under  the  aunt's 
will  more  than  the  amount  of  the  claim.   At  the  suggestion 
of  her  aunt,  plaintiff  conferred  with  Burke  and  offered  in 
settlement  of  the  claim  two  income  producing  pieces  of  real 
estate  valued  at  $30,000  and  producing  a  gross  annual  income 
of  $6,250,  and  jewels  left  by  her  father  of  the  appraised 
value  of  $19,000.   This  offer  was  not  accepted.   March  1, 
19^8,  Dubisson  executed  a  power  of  attorney  to  defendant 
Burke  authorising  her  to  demand  and  receive  payment  of 
Dubisson1 s  claim  against  the  estate  of  plaintiff1 s  father 
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and  to  compound,  compromise  or  submit  to  arbitration  any 
matter  or  tiling  relating  thereto.   On  or  about  March  15, 
1948  Burke  had  a  conversation  with  plaintiff  and  her  attorneys 
in  Chicago  in  respect  to  the  adjustment  and  payment  of  the 
claim.   Burke  informed  them  that  if  plaintiff  would  settle 
the  Dubisson  claim  she  would  gain  much  more  from  the  Dubisson 
estate  because  she  was  a  beneficiary  in  the  Dubisson _ will  to 
an  extent  far  in  excess  of  the  Dubisson  claim  of  $44,000. 
March  30,  1948,  Dubisson  executed  a  last  will  and  testament 
in  which  she  bequeathed  to  plaintiff  and  her  daughter,  Cora 
Mae  Barnes,  the  sum  of  $1.00  each.   On  April  16,  1948  she 
filed  a  sworn  petition  in  the  Probate  court  of  Cook  county 
for  the  reopening  of  the  estate  of  plaintiff's  father,  the 
filing  of  her  claim  and  an  adjudication  thereon  by  the  court, 
in  which  she  alleged  that . plaintiff ' s  father  was  indebted  to 
her  in  the  sum  of  $40,778.82  for  money  loaned  and  interest 
thereon;  that  he  died  seised  of  approximately  19  pieces  of 
real  estate,  of  which  18  were  improved,  valued  in  excess  of 
$100,000;  that  on  September  28,  1944  she  wrote  the  adminis- 
trator of  the  estate^ setting  out  her  claim  against  the 
decedent;  October  22,  19*14,  Ncal  the  administrator  replied,  t 
acknowledging  receipt  of  the  statement  of  claim  and  stating, 
"your  claim  is  going  in  with  others  of  its  class,,;  that  no 
claim  was  filed  and  the  estate  was  closed  June  28,  1945  and 
the  administrator  discharged;  that  plaintiff  herein,  her 
attorney  Clanton,  and  Neal,  the  former  administrator  in 
negotiations  for  the  settlement  of  the  claim  extending  into/ 
the  year  1948,  led  her,  Dubisson,  to  believe  until  March  19, 
1948  that  the  claim  had  been  filed,  that  it  was  being  treated 
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as  other  claims  and  that  the  estate  was  still  open.   Plain- 
tiff filed  a  motion  to  dismiss  the  petition,  alleging  among 
other  grounds  the  want  of  jurisdiction  of  the  Probate  court 
to  reopen  the  estate.   An  answer  was  filed  June  22,  1948 
denying  many  material  allegations  of  the  petition. 

Various  proceedings  were  had  in  the  Probate  court, 
including  the  taking  of  depositions  in  Arkansas,  the  intro- 
duction of  oral  testimony  and  arguments  of  counsel,  resulting 
in  a  stipulation  between  the  parties  under  date  of  August  31> 
1948  "that  all  of  the  issues  raised  and  involved  in  the 
instant  proceeding  growing  out  of  the  petition  filed  herein 
by  the  said  Lula  S.  Dub  is  son  shall  be  submitted  for  final 
determination  to  His  Honor,  Judge  George  M.  Schatz,  First 
Assistant  to  the  Presiding  Judge  of  this  Court  as  the  sole 
Arbitrator,"  and  that  his  decision  "shall  be  final  and  binding 
on  all  parties."   On  November  9,  1948  the  arbitrator  filed 
his  decision,  finding  that  the  estate  of  plaintiff's  father 
should  be  reopened  for  the  allowance  of  the  claim,  of  Dubisson 
in  the  sum  of  $27,000  as  a  claim  of  the  7th  class,  and.be 
paid— $4,500  in  nine  monthly  installments  of  $5°0  each,  and, 
if  agreeable  to  claimant,  by  the  transfer  of  two  pieces  of 
Chicago  real  estate  to  her,  subject  to  an  agreement  permitting 
the ( repurchase  of  said  property  by  plaintiff  at  a  price  of 
022,500,   On  November  17,  1948  an  order  was  entered  in  the 
Probate  court  approving  the  findings  and  award  of  the  arbi- 
trator and  ordering  that  the  estate  be  opened  and  the  claim 
be  allowed  and  paid  as  provided  in  the  award  of  the  arbitrator. 
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DubiSGon  objected  to  receiving  the  real  property  as  part 

payment  of  her  claim.   No  transfer  of  the  property  was  made, 

and  after  further  proceedings  and  the  entry  of  an  order  in 

the  Probate  court  the  full  amount  of  the  claim  was  paid  by 

plaintiff. 

Dubisson  died  February  27,  1950,  leaving_ as  her 
last  will  and  testament  the  will  executed  March  30,  1948. 
This  will  was  admitted  to  probate  in  Pulaski  county, 
Arkansas  and  defendant  Burke  was  duly  appointed  administra^ 
trix  of  the  estate  with  the  will  annexed  in  February,  1950. 
In  May  1950,  by  order  of  the  Probate  court  of  Cook  county, 
defendant  D.  J.  Williams  was  appointed  ancillary  adminis- 
trator of  the  estate. 

April  10,  1950,  plaintiff  instituted  this  suit* 
By  the  first  count  of  her  amended  complaint  she  alleges 
further  that  she  never  acknowledged  the  jurisdiction  of  the 
Probate  court  to  open  the  estate  of  her  father  and  adjudicate 
upon  the  Dubisson  claim;  that  she  abandoned  her  challenge  of 
the  jurisdiction  of  the  court  and  submitted  the  claim  to 
arbitration  because  of  the  promises  made  to  her  by  Dubisson 
February  14,  1948,  and  by  Burke  as  attorney-in-fact  for 
Dubisson  not  later  than  on  or  about  March  15,  1948;  that 
by  so  doing  plaintiff  was  maintaining  her  status  as  a  sub- 
stantial beneficiary  under  the  Dubisson  will,  and  that  the 
payment  by  plaintiff  of  the  $27,000  was  induced  solely  by 
said  promises,  although  plaintiff  well  knew  at  the  time  and 
long  prior  thereto  that  the  claim  was  not  well  founded  in 
law  against  her  and  that  it  could  not  be  used  as  a  legal 
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basis  for  reopening  the  estate.   By  the  second  count  plain- 
tiff charges  further  that  under  the  will  executed  by 
Dubisson  prior  to  March  30,  19^8,  plaintiff  and  her  daughter 
were  given  legacies  amounting  to  approximately  $50,000, 
including  an  interest  in  three  parcels  of  real  estate  in 
Cook  county,  Illinois,  particularly  described  in  the  com- 
plaint; that  in  addition  to  said  three  parcels,  Dubisson 
left  real  estate  in  the  states  of  Arkansas  and  Oklahoma^ 
valued  in  excess  of  $100,000,  and  cash  in  excess  of  §50,000, 
of  which  plaintiff  was  originally  to  receive — definitely 
alloted  to  her  in  the  prior  will  executed  by  Dubisson— a 
one-fourth  interest;  that  by  concealing  from  Dubisson  the 
efforts  of  plaintiff  to  settle  the  claim  against  her 
father's  estate,  and  by  false  representations  to  Dubisson, 
Burke  induced  her  to  change  her  will,  thereby  depriving 
plaintiff  of  a  one-fourth  interest  in  the  real  estate  located 
in  Cook  county,  and  a  large  legacy  theretofore  provided  for 
plaintiff  in  the  prior  will  of  Dubisson. 

One  of  the  grounds  stated  in  the  motion  to  dismiss, 
is  that  the  complaint  fails  to  show  an  amicable  settlement 
of  the  Dubisson  claim,  a  condition  on  which  plaintiff's 
right  to  a  large  share  in  her  aunt's  estate  rested.   Plain- 
tiff's interest  in  the  Dubisson  estate  prior  to  the  alleged 
promises  of  February  14th  and  March  15,  19^+8 ,  was  merely 
an  expectancy.   It  could  become  a  vested  right  only  by  the 
death  of  her  aunt  without  changing  her  will,  or  by  full 
compliance  with  the  conditions  imposed  by  the  aunt — a 
satisfactory  settlement  of  the  claim  against  the  estate  of 
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plaintiff^s  father.   This  settlement  was  never  made.   At  the 
meetings  with  her  aunt  and  Burke,  plaintiff  did  nothing  more 
than  express  a  wish  to  her  aunt  to  agree  upon  a  satisfactory 
settlement  and  make  an  offer  of  property  which  was  not 
accepted.   There  is  no  allegation  of  any  attempt  to  reach  a 
settlement  by  agreement  of  the  parties  after  the  meeting  with 
Burke  in  Chicago  on  March  15,  19*1-8.   The  proceedings  there- 
after, from  the  filing  of  the  petition  to  reopen  the  estate 
April  16,  1948,  through  the  order  of  the  Probate  court  allow- 
ing the  Dubisson  claim  for  027,000  and  directing  its  payment, 
were  adversary  proceedings.   Plaintiff  at  all  times  denied 
the  jurisdiction  of  the  Probate  court  and  contested  the 
amount  of  the  claim.   Determination  of  these  questions  was 
left  to  the  arbitrator.   Both  parties  waived  the  right  of 
appeal.   The  payment  of  the  claim  was  under  compulsion  of  the 
court  order,  based  on  the  arbitrator's  award.   The  judgment 
of  the  Probate  court  is  conclusive  against  plaintiff.   She 
does  not  allege  that  the  amount  awarded  is  excessive.  Her 
sole  objection  is  that  the  claim  was  not  presented  to  the 
court  when  the  court  had  jurisdiction.   There  is  no  basis  in 
the  complaint  for  a  charge  of  unjust  enrichment  of  Dubisson 
by  the  payment  of  her  claim,   The  complaint  negatives  plain- 
tiff's claim  of  making  an  amicable  settlement  of  the  Indebt- 
,  edness  owing  by  her  father  and  bars  plaintiff's  cause  of 
I  action.  Having  reached  this  conclusion,  it  is  unnecessary 
to  consider  other  questions  raised  by  defendants  in  support 
of  the  decision  appealed  from.  . 

The  order  is  affirmed. 

ORDER  AFFIRMED. 

BURKE,  P.J. ,  AND  FRIEND,  J.,  CONCUR. 
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This    is    an    appeal    by    Appellant,     ELMER 
TOUCHETTE    (hereinafter    called    defendant)    from 
an    order    of    the    Circuit    Court    of    St.     Clair    County 
entered    February    2,      1951,     wherein    the    Court 
found    from    the    evidence    that    the    abstract    of    votes 
and    declaration    of    election    was    certified    by    the 
County    Clerk    to    the    Secretary    of    State    on    November 
13,     1950,     and    that    the    complaint    filed    by    Appellee, 
GEORGE    RENNER,     JR.,     (hereinafter    called    plaintiff, 
was    filed    in    due    time.        The    Court    denied    defendant's 
motion    to    dismiss    said    complaint.        The    action    in- 
volved   an    election    contest    as    to    the     office     of    County 
Clerk. 


The    Trial    Court,     on    the     record    before 
us,     saw    the    ufficial    record    and    noted    that    the 
County     Canvassing    Board    completed    the    count 
and    tabulation    on    November     13,      1950.       The 
original    abstract    of    votes    cast    for    all    offices    as 
shown    by    the     record    was    completed,     filed    and 
certified    by    the    members    of    the    County    Canvass- 
ing   Board    on    N     vember     13,      1950.        The    complaint 
filed    in  the   Circuit    Court    on    December     12,      1950 
alleged  that    the     officers    charged    with    the    duty    of 
canvassing    the     returns     showed    that    defendant    was 
elected,     and    the    complaint    allege!    further    grounds 
for     contesting    the    election. 

The    defendant    filed    a    special    appearance 
in    the    Trial    C  o  urt    and    objected    to    the    jurisdiction 
of    the    Court,     asserting    that    the    complaint    was 
filed    on    December     12,      1950,     and    that    the    canvass 
of    the    electio  n    was    held    and    defendant    was 
declared    elected    on    November    10,        1950,     being 
more    than    thirty    days    prior    to    the    filing    of    plain- 
tiff's   complaint.       Oral    testimony       f    certain    in- 
dividuals   was    offered    to    the    effect    that    the 
Canvassing    Board    completed    and    finished    the 
canvass    on    November     10,      1950,     and    that    the 
Canvassing    Board    told       defendant    what    his    total 
was    on    November     10,      1950.       Certificates    of 
Election    were    issued    by    the    existing    County     Clerk 
on    Monday,     November     13,      1950.        The    Trial    Court 


The    Trial    Court    granted    a    motion    to    strike    all    oral 
testimony    which    varied    from    the     official    record. 
This    was    proper    since    such    records    could    not    be 
challenged    by    parol    evidence.        Where    public 
officials    are    required    to    keep    a    record    of    the    pro- 
ceedings   in    their    offices,     the    record    constitutes 
the    only    proper    evidence    of    the    action    taken    and 
cann     t    be    contradicted,     added    to,     or    supplemented 
by    parol,     notably    where    such    records    shew    that    an 
official    is    declared    elected,     his    election    certified, 
and    his    commission    issued,     and    oath    of    office    taken 
on    a    certain    day    ( PATTERSON    vs.     CROWE  ,     3  8  5    111. 
514).        Prior    to    November     13,      1950,     the    County 
Canvassing    Board    made    no    official    announcement    of 
any    election    result.       As    indicated    in    the     statement 
>  f    facts,     the    Trial    Court    denied    defendant's    motion 
to    dismiss    and    found    that    the    action    was    duly     filed. 
Defendant    seeks    to    appeal    from    such    order    of    the 
Trial    Court    denying    the    motion    to    dismiss. 

On    the     record    before    us    it    is    apparent 
that    the    order    of    the    Trial    Court    is    not    final    and 
appealable     since    it    does    not    terminate    the    litiga- 
tion   on    the    merits    of    the    case,     nor    determine    the 
rights    of    the    parties    ( McDONALD    vs.     WALSH ,    U  7 
111.    5  29). 

We    have    given    n  ~     consideration    to    the 
further    issue    raised    that    this    Curt    does    not    have 
jurisdiction    in    election    contest    appeals    under    the 
positive    statutory    provision    relating    thereto 
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(19  5  1    ILLINOIS    REVISED    STATUTES ,  Chapter    4  6  , 
Section  23-30),     in    view    of    our    conclusion    that    the 
order    entered    here    was    not    final    and    appealable. 
This    appeal    will,     therefore,     be    dismissed    and    the 
cause    remanded    to    the    Circuit    Court    of    St.     Clair 
County    for    further    proceedings    in    the    pending 
action. 

Appeal    dismissed 

Bardens,     J.,     and    Scheineman,     J.,     concur. 

(Publish    Abstract    only) 
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JAKES  E.   GALaWAY,   a  minor,  { 

by  ELiiO  0.   GALaWAY,  his  { 

Guardian,  | 

Plaint  if  f-appellee,  Appeal  from 

{  The  Circuit  Court 

vs.  j  of  Douglas  County. 


A.   H.    THOMPSON,  | 

Defendant-Appellant . 


3  46I.A.  301 


REYNOLDS,   J. 

The  plaintiff,  James  E.  Galaw&y,  a  minor,  by  Elmo  0. 
Galaway,  his  guardian,  brought  action  in  the  Circuit  Court  of 
Douglas  County  for  injuries  sustained  as  the  result  of  a  collision 
with  defendant's  automobile  and  the  automobile  of  James  Lucas,  in 
which  the  plaintiff  was  riding  as  a  passenger.  The  accident 
occurred  on  the  night  of  July  26,  1950,  between  the  hours  of  8:00 
P,  H.  and  9:00  P.  M.,  upon  a  Burfaced  two- lane  highway  approximately 
three  miles  southwest  of  the  City  of  Hindsbcro,  Illinois.  The  car 
in  which  the  plaintiff  was  riding  was  following  the  defendant's  car 
and  had  followed  the  car  in  a  southerly  direction  for  about  one 
all©,  when  the  defendant  turned  to  the  left  at  an  intersection  to 
go  to  his  home  off  of  the  surfaced  road. 

The  case  was  heard  by  a  jury  and  resulted  in  a  judgment  for 
the  plaintiff  in  the  amount  of  42 ,500.00,  from  which  judgment  the 
defendant  appeals,  contending  primarily:   (a)  That  the  verdict  was 
contrary  to  the  manifest  weight  of  the  evidence;  (b)   that  the 
amount  of  damages  was  excessive  and  based  on  conjecture  and 
speculation. 

Plaintiff's  complaint  alleged  that  the  collision  was  the 
I  result  of  defendant's  negligence  and  that  he  violated  numerous 
j  seotlons  of  the  Motor  Vehicle  Act,  in  failing  to  give  signals  of 
his  intent  to  turn  left  when  another  automobile  was  traveling 
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immediately  to  the  rear  of  defendant's  motor  vehiole,  and  other 
similar  charges.   The  defendant's  answer  denied  all  of  the  material 
allegations  of  the  complaint. 

Tln.6   plaintiff,  James  II.  Galaway,  nineteen  years  of  age,  being 
the  only  occurrence  witness  who  testified  for  the  plaintiff,  testi- 
fied that  on  the  night  in  question  he  was  riding  as  a  passenger  in 
an  automobile  proceeding  in  a  southerly  direction  along  a  black 
top  road;  that  the  defendant's  car  was  traveling  in  the  same  direction 
and  that  the  car  in  which  he  was  riding  was  gradually  overtaking  the 
car  of  the  defendant  as  the  oar  in  which  he  was  riding  was  traveling 
about  sixty  ailes  per  hour  and  the  car  of  the  defendant  was  travel- 
ing about  fifty  miles  per  hour.  He  testified  further  bhat  he  did  not 
know  that  there  was  an  intersection  where  the  accident  occurred,  until 
after  toe  accident;  that  the  driver  of  the  car  in  which  he  was 
riding,  signaled  with  his  lights  to  pass  the  defendant's  car  and  the 
defendant  pulled  over  to  the  right;  that  when  the  defendant  was  about 
twenty  feet  from  the  intersection  and  the  car  in  which  he  was  riding, 
was  twenty  feet  behind  the  defendant,  tne  defendant  slammed  on  his 
brakes  and  pulled  across  the  road  in  front  of  the  car  that  he  was 
riding  in.  The  plaintiff  was  thrown  into  the  windshield,  resulting 
in  injuries  to  his  right  cheek  and  to  his  left  and  right  eyes.  He 
testified  further  that  he  had  a  numb  spot  on  his  forehead  which  had 
been  from  about  four  to  six  inches  wide  out  had  narrowed  down  to  a 
small  place  on  his  forehead,  which  sometiuea  Itched, at  the  time  of 
the  trial.  He  testified  that  he  had  a  nerve   cut  in  his  eye  which 
still  bothered  him.  The  defendant  testified  that  he  was  driving 
at  about  forty-five  to  fifty-five  miles  per  hour  until  within 
about  one  hundred  and  fifty  feet  of  the  intersection,  wnen  he  put 
on  his  brakes;  that  he  saw  the  lights  of  the  oar  coming  behind  him 
and  that  the  car  was  gaining  on  him;  that  he  turned  out  of  the 
south-bound  traffic  lane  about  fifty  or  sixty  feet  from  the  inter- 
section; that  he  started  to  make  a  circle  to  turn  and  that  his  car 
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was  la  the  north-bound  traffic  lane  Just  the  instant  before  It 
was  struck.  He  stated  that  he  saw  the  lights  of  the  oncoming  oar 
for  the  last  twenty-five  feet  that  he  traveled,  shining  on  the 
road  and  that  they  were  getting  closer  to  him;  that  his  wife  said 
to  hlffij  There  comes  a  car"  and  he  said:  "yes"  and  that  that  was 
about  thirty  or  fifty  feet  fros*  the  place  where  the  collision 
occurred.  He  testified  that  he  put  his  flasher  signal  into 
operation  about  twenty-five  or  thirty  feet  from  the  point  of 
collision. 

'me  defendant's  wife  testified,  as  did  the  defendant, 
that  the  Lucas  oar  did  not  blink  Its  lights.  She  further  testified 
that  the  defendant  turned  on  his  directional  lights  as  she  saw 
theia  flashing.  She  testified  that  when  she  said  J  "There  comes  a 
car"  and  her  husband  said:  "Yes",  they  were  hit. 

The  defendant  contends  that  owing  to  tne  fact  that  only 
the  plaintiff  testified  as  to  the  occurrence  in  question  and  that 
the  defendant  and  his  wife  testified  to  a  different  state  of  facts, 
that  the  verdict  is  against  the  ^nifest  weight  of  the  evidence  and 
cannot  stand.  rihe  defendant  further  contends  that  the  evidence  does 
not  prove  that  the  plaintiff  was  in  the  exercise  of  due  care  for 
his  own  safety,  at  and  immediately  prior  to  the  collision.  In 
Jones  v.  gsatt&ffi&i  299  HX.  ApP.  551  at  page  555,   the  court  said: 
"Courts  of  review  are  reluctant  to  substitute  their  Judgment  for 
that  of  a  Jury  upon  controverted  questions  of  fact,  and  while  they 

-the 
have^power,  and  it  is  their  duty  to  do  so  when  convinced  that  the 

verdict  is  palpably  against  the  weight  of  the  evidence  and  that 

the  Jury  In  its  rendition  must  have  been  moved  by  some  ulterior 

and  improper  motive,  yet  such  fact  must  clearly  and  unmistakably 

appear  before  the  finding  will  for  such  reason  be  disturbed." 

The  evidence  of  the  defendant  and  his  wife,  being  the  only 

witnesses  for  the  defendant,  was  very  unsatisfactory.  Ae  Jury 

could  well  have  believed  from  their  testimony  that  the  defendant's 
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negligence  caused  the  injury. 

i'he  defendant  oontends  that  the  plaintiff  was  guilty 
of  contributory  negligence  because  he  did  not  warn  the  driver 
of  tao  oar  in  which  he  was  riding.  This  court  stated  m 
Laako  v.  heier,  327  111.  *.vpp.  5  at  page  10:  "We  do  not  consider 
it  to  be  the  law  that  in  every  case  a  guest  or  passenger  is 
guilty  of  contributory  negligence  merely  because  he  says  or 
does  nothing  at  the  tiiae^or  immediately  before  an  accident.  We 
believe  in  uiany  oases  a  Jury  could  well  believe  that  the  highest 
degree  of  caution  in  a  particular  case  ray  consist  of  inaction  on  the 
part  of  a  guest  or  passenger. * 

']&•  plaintiff  had  no  better  opportunity  to  see  the  brake 
lights  or  directional  lights  of  the  defendant  than  did  the  driver 
of  the  car  in  which  he  was  riding.  From  the  plaintiff's  evidence, 
he  would  never  have  had  time  to  have  warned  the  driver  of  the 
car  in  which  he  was  riding,  for  the  driver  to  have  avoided  the 
collision. 

We  have  carefully  reviewed  the  evidence  and  cannot  say 
that  the  verdict  was  against  the  manifest  weight  of  the  evidence 
or  that  the  dataages  were  so  excessive  as  to  indicate  some  improper 
motive  en  the  part  of  the  Jury.  See  Hoffitt  v.  0.  L.  i).  Forwarding 
££. ,  331  111.  ^PP.  2?8  at  page  284. 

We  have  carefully  reviewed  the  instructions  objected 
to  by  the  defendant  and  find  no  reversible  error  therein. 

The  Judgment  of  the  lower  court  is  therefore  affirmed. 


Judgment  affirmed. 
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Sylvester  Mines, 


Plaintiff-Appellee, 


vs. 


Donald  F.  Muirheid,  Administrator 
of  the  Estate  of  Thomas  A.  Norman, 
Deceased, 

Defendant-Appellant , 


Appeal  from  the 
Circuit  Court  of 
Macon  County 


Wheat,  J. 

This  is  a  personal  injury  action  arising  out  of  a  collision 
between  two  automobiles  wherein  Sylvester  Hines  is  plaintiff - 
appellee,  and  Donald  F.  Muirheid,  administrator  of  the  Estate  of 
Thomas  A,  Norman,  deceased,  is  defendant-appellant.  The  cause  was 
heard  by  the  Court  without  a  jury,  the  issues  were  found  to  be  in 
favor  of  the  plaintiff,  and  judgment  was  entered  in  the  sum  of 
&3500.00.  Nine  days  after  entry  of  judgment,  defendant  filed  a 
motion  to  vacate  the  same  and  for  leave  to  introduce  further 
evidence,  which  motion  was  denied,  and  this  appeal  follows. 

The  amended  complaint  substantially  charges  that  the 
collision  occurred  May  26,  1949,  at  about  4:30  P.M.  in  $he  City 
of  Decatur,  Illinois,  on  East  Eldorado  Street,  which  is  an  east 
and  west  paved  street  forty  feet  wide,  near  a  point  where  the 
tracks  of  a  railroad  cross  said  street;  that  plaintiff  was  driving 
his  automobile  westerly  on  said  street  on  the  right  half  thereof 
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at  the  point  where  said  railroad  tracks  cross  said  street;  that 
/  defendant's  intestate,  Norman,  was  driving  his  automobile  easterly 
on  said  street  at  the  point  of  intersection  with  said  railroad 
tracks;  that  a  city  bus  was  parked  or  stopped  on  the  south  side 
of  said  street  and  to  the  west  of  said  railroad  tracks,  and  as 
plaintiff  was  proceeding  westerly,  said  Norman  made  a  sudden  turn- 
ing movement  from  behind  said  bus  onto  the  north  half  of  said 
street,  by  reason  of  which  the  two  vehicles  collided  and  plain- 
tiff was  injured. 

The  motion  to  vacate  the  judgment  and  for  leave  to  intro- 
duce further  evidence  alleges  that  two  of  plaintiff's  witnesses, 
Shep  Willar,  also  known  as  Shep  Willet,  and  A.  D.  McFarland  were 
the  only  persons  who  testified  as  being  eye-witnesses  to  the 
driving  of  his  vehicle  by  defendant's  intestate  at  and  prior  to 
the  occurrence  in  question;  that  the  testimony  of  each  of  such 
witnesses  was  false  and  a  complete  fabrication;  that  nattier  of 
said  witnesses  saw  the  matters  about  which  they  testified;  that 
knowledge  of  the  falsity  of  such  testimony  was  not  known  by  de- 
fendant at  the  time  of  trial,  and  that  such  lack  of  knowledge  was 
not  due  to  lack  of  diligence  of  defendant  or  his  counsel,  fhe 
motion  was  supported  by  a  number  of  affidavits. 

The  testimony  of  the  witness  Willar  or  Willet  at  the  trial 
was  to  the  effect  that  he  was  employed  at  the  same  factory  where 
plaintiff  worked  and  knew  him;  that  on  May  26,  1949,  the  day  of 
the  collision,  he  quit  work  about  2:45  P.M.;  picked  up  the  wit- 
ness McFarland  in  his  car  about  4:10  P.M. and  after  leaving  the 
latter 's  home  drove  east  on  Eldorado  Street;  at  about  the  inter- 
section of  Nineteenth  Street,  a  block  from  the  scene  of  the  acci- 
dent, a  car  passed  him  going  about  forty-five  to  fifty  miles  per 
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hour;  it  missed  witness's  car  a  couple  of  feet;  as  it  continued 
it  was  weaving;  an  east-bound  bus  had  stopped  for  the  railroad 
crossing  a  foot  or  so  from  the  south  curb;  a  west-bound  car  was 
approaching  on  the  north  side  of  the  street;  the  east-bound  car 
passed  the  bus  and  was  on  the  north  side  of  the  street  and  struck 
the  west-bound  car;  after  the  collision  the  cars  were  locked  to- 
gether; plaintiff's  car  was  eight  or  nine  feet  north  of  the  center 
of  the  street  and  the  other  car  was  two  or  three  feet  north  of  the 
center;  after  the  collision  witness  slowed  down  on  a  little  side 
street  on  the  corner  of  Twentieth  and  Eldorado  Street  and  drove 
into  a  service  station;  he  was  about  to  get  out  and  return  to 
the  accident  scene  when  the  attendant  said  he  couldn't  leave  his 
car  there;  he  waited  until  another  car  was  serviced  and  then 
bought  some  gasoline,  drove  on  Twentieth  Street  and  parked. 

The  witness  HcFarland  testified  that  Willar  picked  him 
up  at  his  home  about  4:14  on  May  26,  1949,  and  eventually  drove 
east  on  Eldorado  Street;  about  two  or  three  blocks  from  the 
railroad  crossing  an  east-bound  Mercury  car  passed  them,  almost 
sideswiped  them;  it  was  weaving  and  bobbing  practically  from  one 
side  of  the  3treet  to  the  other  going  fifty  to  fifty-five  miles 
per  hour;  it  swung  to  the  north  to  pass  the  stopped  bus  and  hit 
the  west-bound  car;  the  bus  was  about  one  and  one-half  feet  from 
the  south  curb;  the  collision  occurred  on  the  north  half  of  the 
street;  Willar  turned  his  car  into  a  filling  station  near  the 
tracks  near  Twentieth  and  Eldorado  Streets  and  said  he  would 
get  three  gallons  of  gas  and  check  his  tires,  but  the  attendant 
told  him  he  couldn't  leave  his  car  there,  so  he  backed  out  and 
parked  it  on  Twentieth  Street;  plaintiff's  car  was  four  and  one- 
half  to  five  feet  north  of  the  center  of  the  street;  except  for 
the  right  rear,  the  east-bound  car  was  north  of  the  center  of  the 
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street  headed  northeast;  the  filling  station  was  at  the  southeast 
corner  of  Twentieth  and  Eldorado  Streets. 

Supporting  defendant's  motion  to  vacate  were  certain  affi- 
davits. Robert  D.  Owen  stated  in  his  affidavit  that  he  was  em- 
ployed to,  and  did,  make  an  investigation  as  to  the  accident; 
that  he  inquired  of  the  bus  driver  and  at  the  police  station  for 
a  list  of  witnesses  and  at  no  time  did  he  learn  that  Willar  and 
McFarland  claimed  to  be  witnesses  until  December  12,  1950;  that 
following  the  trial  he  learned  that  the  filling  station  in  ques- 
tion closed  down  in  the  middle  of  April,  1949,  and  that  the  last 
delivery  of  gasoline  to  it  was  April  10  of  that  year;  that  the 
electric  power  consumption  for  the  station  from  January  19,  1949, 
through  February  was  196  kilowatts;  during  March  it  was  92  kilo- 
watts; through  April  1#  it  was  4#  kilo*atets;  that  for  the  balance 
of  April  and  all  of  May  and  June,  it  was  32  kilowatts;  that  the 
respective  employers'  records  showed  that  McFarland  caecked  out 
from  work  between  3:30  and  3:36  P.M.  on  the  day  of  the  accident, 
and  that  the  hours  of  Willar  were  from  10:45  P.M.  to  5:45  A.f*. 
The  affidavit  of  one  Cassell  is  to  the  effect  that  he  was  a  co- 
owner  of  the  filling  station;  that  in  February,  1949,  the  station 
was  leased  to  Baity  and  Smith  who  operated  it  during  the  early 
part  of  1949;  thereafter  it  was  not  operated  until  February,  1950. 
The  affidavit  of  Herbert  Smith  states  that  in  March  and  part  of 
April,  1949,  he  and  Baity  operated  the  filling  station  and  closed 
it  in  the  middle  of  April,  1949,  within  three  days  after  trie  last 
delivery  of  gasoline  to  it;  upon  closing  there  remained  about  sixty 
gallons  of  gasoline  which  was  later  used  for  his  own  purposes; 
that  the  station  was  not  operated  at  any  time  in  May,  19<+9;  he 
had  no  knowledge  of  the  accident  at  the  time  of  its  occurrence 
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as  the  station  was  closed;  thi6  is  the  only  filling  station  at  that 
intersection.   The  affidavit  of  Robert  S.  Monroe  states  that  Baity 
told  him  substantially  tne  same  natter  as  is  in  the  Smith  affidavit 
but  refused  to  sign  an  affidavit.  One  Funk,  a  police  officer, 
stated  in  his  affidavit  that  he  reached  the  accident  scene  about 
the  same  time  as  the  ambulance;  that  he  inquired  as  to  witnesses 
and  found  none  except  an  unidentified  man  who  was  in  a  car  behind 
plaintiff's  car,  and  who  refused  to  give  his  name,  and  then  drove 
away  before  witness  could  get  his  license  number.   Police  Officer 
Scott  said  he  was  with  Funk  and  found  no  witnesses;  that  he  heard 
Millar  and  McFarland  testify  at  the  trial  but  had  not  seen  either 
witness  at  the  accident  scene.  The  affidavit  of  Attorney  Ralph  J. 
Monroe  tended  to  show  diligence  in  investigating  the  matter  and 
that  the  records  of  Willar 's  employer  would  show  he  worked  only 
on  one  shift  on  May  26,  1949,  and  that  was  10:45  P.M.  to  o:45  A.M. 
of  May  27th.  The  affidavit  of  one  Harris  is  to  the  effect  that  he 
is  an  investigator  for  the  Hargraves  Secret  Service;  that  he  had 
numerous  conversations  with  Willar  between  December  16  and  December 
20,  1950,  and  on  the  latter  date  Willar  stated  that  about  a  year 
oefore  a  fellow  told  him  he  needed  another  witness  to  testify  and 
asked  him  to  do  so;  that  he  was  at  work  in  the  factory  at  the  time 
of  the  accident;  that  he  had  been  paid  ^250.00  for  testifying  and 
expected  more  later. 

The  trial  Court,  in  a  written  opinion  of  February  6,  1951, 
carefully  analyzed  the  above  affidavits  and  in  denying  the  motion 
stated  that  numerous  witnesses  by  testifying  as  to  physical  facts 
placed  the  collision  in  the  north  half  of  the  street,  that  such 
was  proved  by  a  preponderance  of  the  evidence,  as  well  as  the 
negligence  of  defendant's  intestate  being  the  proximate  cause  of 
the  injury  and  the  due  care  of  plaintiff.  This  Court  has  care- 
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fully  reviewed  all  of  the  evidence  and  finds  that  if  the  evidence 
of  V.'illar  and  McFarland  is  excluded  there  is  an  almost  total 
failure  to  show  due  care  on  the  part  of  plaintiff.  Their  testi- 
mony way  material  to  the  issues.   Under  the  showing  made  it  was  an 
abuse  of  the  trial  court's  discretion  not  to  reopen  the  case  for 
the  purpose  of  introducing  the  testimony  which  might  impeach 
such  witnesses. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  for  a  new  trial, 

Reversed  and  Remanded. 
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PEOPLE  OF   THE   STATE  OF   ILLINOIS 
ON   THE  RELATION  OF   JOHN   S.    BOYLE, 
STATE'S  ATTORNEY  OF    COOK   COUNTY, 
Appellant, 


v. 


THE  BOARD  OF  ELECTION  COMMISSION- 
ERS OF  THE  CITY  OF  CHICAGO,  HARRY 
A.  LIP3KY,  Individually  and  as 
Chairman,  WILLIAM  B.  DALY  and 
MABEL  G.  REINECKE,  Individually 
and  as  Members  cf  THE  BOaRD  OF 
ELECTION  COMMISSIONERS  OF  THE  CITY 
OF  CHICAGO,  JAMES  H.  MESI,  and 
RICHARD  J.  DALEY,  COUNTY  CLERK  OF 
COOK  COUNTY, 

Appellees. 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


APFEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 
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Plaintiff  appeals  from  an  order  dismissing  his 
amended  petition  asking  that  a  writ  cf  mandamus  issue 
directing  the  County  Clerk  cf  Cook  County  to  file  with  the 
Board  of  Election  Commissioners  an  amended  certificate  of 
candidates  for  Republican  ward  committeeman  in  the  31st 
ward  of. the  City  of  Chicago,  omitting  the  name  of  defendant 
James  H»  Mesi  as  one  of  the  Republican  candidates  to  be 
voted  on   at  the  primary  election  to  be  held  on  April  8,  1952, 
and  directing  the  Board  cf  Election  Commissioners  to  omit 
the  name  of  Mesi  from  the  Republican  ballot  as  a  candidate 
for  ward  committeeman  in  the  31st  ward  of  Chicago.   The  reccrd, 
abstract  and  briefs  of  plaintiff  were  filed  March  12,  1952» 
the  last  day  for  filing  an  appeal  to  be  docketed  at  the  April 
tern.   On  the  same  day  plaintiff  made  a  motion  for  an  early 
consideration  and  hearing  of  the  cause.   On  presentation  of 
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the  motion,  all  parties  being  represented  by  their  respective 
counsel,  the  filing  of  further  briefs  was  waived  and  the 
cause  submitted  to  the  court  on  the  merits. 

This  action  is  brought  by  plaintiff  as  State's 
Attorney  of  Cook  County.   The  Doard  of  Election  Commissioners 
of  the  City  of  Chicago,  the  members  of  the  commission,  James 
H.  Mesi,  candidate  for  election  as  Republican  committeeman 
of  the  31st  ward  of  the  City  of  Chicago,  and  the  County  Clerk 
of  Cook  County,  are  defendants.   The  complaint  recites  that 
a  petition  was  filed  with  the  County  Clerk  of  Cook  County 
for  and  en  behalf  of  the  defendant  James  H.  Mesi,  911  N. 
Pulaski  Road,  Chicago,  Illinois,  for  election  to  the  office 
of  ward  committeeman  of  the  Republican  Party  in  the  31st 
ward  in  the  City  of  Chicago  at  the  primary  election  to  be 
held  on  Tuesday,  April  8,  1952;  that  no  objections  to  this 
petition  were  filed  with  the  County  Clerk  of  Cook  County 
as  required  by  section  13  of  article  7  of  the  ElectionsAct 
p{     (111.  Rev.  Stats.,  1951,  chap.  46);  that  defendant  Mesi  had 
stated  to  plaintiff  that  he  and  Charles  Gross,  his  opponent 
for  the  position  of  ward  committeeman,  had  agreed  that  neither 
of  them  would  contest  the  other's  petition;  that  on  February 
13,  1952  the  defendant  Mesi  and  said  Charles  Gross  were 
certified  by  the  County  Clerk  to  the  Board  of  Election 
Commissioners  of  the  City  of  Chicago  as  candidates  for  ward 
/  committeeman  at  the  election  of  April  8,  1952;  that  the 

defendant  Mesi  is  not  a  resident  of  the  31st  ward  of  the  City 
of  Chicago  in  which  he  seeks  election  as  ward  committeeman, 
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and  is  not  a  qualified  voter  in  said  ward  and  legally 
qualified  to  hold  the  office  or  position  of  ward  committee- 
man therein.   The  prayer  cf  the  petition  is  that  a  writ  of 
mandamus  be  issued  direoted  to  the  Board  cf  Election 
Commissioners  and  the  individual  members  thereof  "not  to 
print  the  name  of  James  H.  Mesi  as  a  candidate  for  election 
as  ward  committeeman  on  the  Republican  ballots  in  the  31st 
Ward  of  the  City  cf  Chicago.,  at  the  prltlary  election  to  be 
held  on  Tuesday,  April  8,  1952. "   The  defendants  Board  of 
Election  Commissioners,  its  individual  members,  and  the  County 
Clerk  of  Cook  County,  answered  the  petition.   The  defendant 
Mesi  moved  to  strike  the  petition  and  dismiss  the  suit.   The 
trial  court,  having  heard  arguments  of  counsel  for  the  respect- 
ive parties,  ordered  that  the  motion  to  dismiss  the  cause 
be  sustained  and  said  suit  be  dismissed. 

Wnder  section  13.,  article  7  of  the  Elections. 'Act;,  the 
Board  of  Election  Commissioners  in  cities  of  200,000  or  more 
population  having   such  board,  shall  constitute  an  electoral 
board  for  the  hearing  and  passing  upon  objections  to  nomination 
petitions  for  ward  committeemen.   It  is  further  provided  that 
"Such  objections  shall  be  filed  in  the  office  of  the  county 
clerk  not  less  than  sixty-seven  days  pricr  to  the  primary.  The 
objection  shall  state  the  name  and  address  of  the  objector, 
who  may  be  any  qualified  elector  in  the  ward,  the  specific 
grounds  of  objection  and  the  relief  requested  of  the  electoral 
board."   The  Board  of  Election  Commissioners  is  constitued 
an  electoral  board  for  the  sole  purpose  of  "hearing  and  passing 
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upon  objections  to  nomination  petitions  for  ward  committee- 
men," and  such  objections  must  be  filed  not  less  than  6? 
days  prior  to  the  primary,  or  February  1,  1952,  in  the  instant 
case.   The  right  to  file  such  object!- ns  is  further  limited 
to  "any  qualified  elector  in  the  ward. "   The  agreement,  if 
any,  between  Mesi  and  his  opponent  not  to  file  objections, 
did  not  foreclose  the  filing  of  such  objections  by  a  qualified 
voter  in  the-  ward,  provided  that  the  objections  were  filed 
not  less  than  6?  days  before  the  primary.   The  members  of  the 
Board  of  Election  Commissioners  cannot  function  as  an  electoral 
board  unless  and  until  objections  to  the  nominating  petition 
of  a  candidate  for  ward  committeeman  are  properly  filed  with 
the  County  Clerk  and  certified  by  him  to  the  commissioners. 
The  defendants,  members  of  the  electoral  board,  being  without 
power  to  pass  upon  the  sufficiency  of  the  nominating  petition 
of  the  defendant  Mesi  and  his  qualification  for  the  positirn 
which  he  sought,  without  objection  being  made  by  a  qualified 
elector  in  the  ward  filed  in  apt  time,  .the  c~urt  could  not 
confer  this  power  on  the  defendants  by  a  writ  of  mandamus. 
Hooper  v.  Snow,  325  111.  53;  Peo.  ex  rel.  Brecheisen  v.  Board 
of  Review  of  Lake  County,  363  111,  106.   Furthermore,  in 
passing  upon  such  objections,  properly  filed,  the  electoral 
board  acts  in  a  quasi- judicial  capacity  in  exercising  its 
judgment  and  discretion  in  respect  to  the  validity  of  the 
nominating  petition  before  it.   The  court  could  not  in  a 
mandamus  proceeding  determine  the  question  tc  be  decided  by 
the  electoral  board  and  direct  it  not  to  print  the  name  of 
a  candidate  upon  the  ballot.   Coughlin  v.  Chicagc  Park  District, 


36^  111.  90.  For  like  reasons  the  court  could  not  in  a 
mandamus  proceeding  direct  the  county  clerk  to  omit  the 
name  of  defendant  Mesi  from  his  certificate  of  candidates  - 

For  these  reasons  the  court  properly  dismissed 
plaintiff's  suit.   Consideration  of  other  objections  raised 
to  the  petition  is  unnecessary.   The  order  appealed  from  is 
affirmed. 

ORDER  AFFIRMED. 
Friend,  J. ,  Concurs. 
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ANGELO  PALELLO, 

Appellant, 

v. 

MARIE  PALELLO, 

Appellee. 


APPEAL  FROM 
CIRCUIT   COURT, 
COOK   COUNTY 


3  46I.A.  S03 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  February  24,  19^8  Angelo  Palello  filed  suit  for 
divorce  from  his  wife  Marie,  charging  cruelty,  and  desertion 
on  November  27,  19^7»  without  cause.   Thereafter,  on  April 
2,  19^8  Mrs.  Palello  filed  her  answer,  denying  the  alleged  acts 
of  cruelty  and  desertion.   At  the  same  time  she  filed  her 
countercomplaint  for  separate  maintenance,  alleging  that  on 
November  27j  19^7  her  husband  ha«L  wilfully  deserted  her,  March 
31,  19^9  Palello  filed  his  amended  complaint  for  divorce, 
omitting  the  specific  charges  of  cruelty  and  re-affirming 
the  allegations  as  to  desertion.   Mrs.  Palello  was  given  leave 
to  have  her  answer  and  countercomplaint  stand  as  the  answer 
to  the  amended  complaint.   She  then  filed  a  petition  for 
temporary  support  and  attorney's  fees,  and  on  June  7>  19^9 
an  order  was  entered  granting  her  support  money  and  fees 
for  her  counsel.   When  the  case  was  reached  for  trial  on 
October  23>  19^9*  on  Palello' s  motion  his  amended  complaint 
for  divorce  was  dismissed  because  the  statutory  period  of 
desertion  charged  had  not  expired,  and  the  hearing  proceeted 
on  Mrs.  Palello' s  crosscomplaint  for  separate  maintenance. 
At  the  conclusion  of  the  trial  the  court  found  that  Mrs, 
Palello  "has  been  and  is  now  living  separate  and  apart  from 
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the  cross-defendant,  without  any  fault  on  the  part  of  said 
cross-plaintiff";  that  she  was  entitled  to  separate  maintenance; 
and  accordingly  the  court  entered  a  decree  in  her  favor, 
from  which  Palello  appeals. 

It  appears  from  the  evidence  that  in  the  winter  of 
1930  or  1931  Palello,  who  had  long  resided  in  the  United 
States,  visited  his  birthplace  in  Italy,  where  he  was 
married.   Because  of  the  expiration  of  his  passport  privileges, 
he  returned  to  the  United  States  during  the  summer  following 
his  marriage.   His  wife  was  then  pregnant,  and  he  testified 
that  he  sent  her  tv/enty  to  twenty-five  dollars  each  month, 
except  during  the  war,  when  he  could  not  send  any  money. 
Mrs.  Palello  testified  that  he  sent  her  support  money  only 
every  five  or  six  months,  but  not  enough  to  support  her  and 
the  child.   Late  in  19^5>  or  early  in  1946,  after  an  interim 
of  some  fifteen  or  sixteen  years,  Palello  arranged  to  have 
his  wife  join  him  in  the  United  States,  and  sent  funds  to  be 
used  for  her  transportation  and  that  of  their  son,  who  was 
then  about  fourteen  or  fifteen  years  old.   The  two  of  them 
arrived  in  this  country  on  June  23,  19^7,  and  tfche  parties 
lived  together  until  November  2?  of  that  year.  Apparently 
they  were  incompatible  from  the  beginning,  and  quarreled 
constantly. 

The  controversy  with  respect  to  the  desertion  is 
traceable  to  the  events  occurring  on  November  27,  19^7, 
Thanksgiving  Day.  The  Palellos  and  their  son  were  invited 
to  Thanksgiving  dinner  at  the  home  of  Mrs.  Palello 's  uncle. 
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They  had  a  family  discussion  during  which  Palello  said  that 
he  was  not  feeling  well,  and  he  suggested  that  his  wife  and 
son  should  go  to  the  dinner  without  him;  they  acted  on  his 
suggestion.   Mrs.  Palello  took  no  change  of  clothes  with 
her,  because  she  intended  to  return  home.   The  son  Joseph, 
who  had  by  that  time  found  gainful  employment  and  was  earning 
forty  dollars  a  week,  returned  home  the  following  day. 
He  testified  that  his  father  asked  whether  his  mother  was 
coming  home,  and  he  told  him  that  she  was;  that  Palello  told 
him  that  he  was  going  away;  that  "I  am  not  going  to  stay 
any  longer,  because  I  don't  like  to  stay  with  your  mother"; 
that  in  response  to  Joseph's  inquiring  the  reason  for  his 
father's  attitude,  he  replied  that  "she  is  not  young  like 
the  other  women,"  and  that  "some  day"  he  was  leaving.   Three 
days  later,  when  Joseph  returned  home  from  work,  he  found 
that  his  father  had  left,  and  had  taken  with  him  all  his 
clothes,  a  trunk  and  a  radio.   When  Mrs.  Palello  returned 
home  a  week  later,  she  found  that  her  husband  was  not  there, 
and  he  has  never  returned  to  her,  nor  has  she  or  her  son 
ever  received  any  call  from  him,  nor  has  either  one  of  them 
seen  him  except  during  the  court  proceedings. 

There  is  of  course  considerable  conflict  in  the 
evidence  as  to  the  cause  of  the  quarrels  and  bickerings  had 
between  the  parties  prior  to  their  separation.   It  is  certain, 
however,  that  they  have  been  living  separate  and  apart  since 
November  27,  19/+7.   Therefore,  in  order  to  sustain  her 
crosscomplaint,  it  was  incumbent  upon  Mrs.  Palello  only  to 


-im- 
prove by  a  preponderance  of  the  evidence  that  she  was  living 
separate  and  apart  from  her  husband  without  fault  on  her 
part.   Judd  v.  Judd,  169  111.  App.  21.  Palello  devotes 
considerable  space  in  his  brief  to  the  contention,  on  the 
one  hand,  that  his  wife  deserted  him  and  was  therefore  not 
without  fault  in  the  separation;  and,  on  the  other  hand, 
to  the  proposition  that  he  left  and  abandoned  her  but  with 
justification,  and  that  she  was  therefore  not  without  fault. 
He  bases  his  theory  of  her  desertion  on   her  leaving,  in  company 
with  their  son,  to  attend  the  Thanksgiving  Day  dinner;  when, 
conversely,  he  is  admitting  desertion  on  his  part,  he  attempts 
to  justify  it  on  the  ground  ©f  their  previous  quarrels. 
With  respect  to  the  first  contention,  it  clearly  appears 
that  the  invitation  to  the  Thanksgiving  Day  dinner  was 
discussed  between  husband  and  wife  and  their  nineteen-year 
old  son,  and  that  Palello  told  them  to  go  to  the  dinner. 
Since  Mrs.  Palello  took  no  change  of  clothes  with  her  and 
did  return  home,  it  is  evident  that  she  had  no  intention  of 
staying  away.  Contrariwise,  the  immediate  departure  by  Palello 
with  all  his  belongings,  and  the  early  filing  of  his  complaint 
for  divorce  thereafter,  indicate  that  he  was  resolved  to  leave 
his  wife,  and  apparently  welcomed  the  opportunity  to  be 
separated  from  her.   There  is  considerable  evidence  about 
the  details  of  the  preceding  quarrels;  some  related  to 
financial  matters,  some  to  the  intimacies  of  their  private 
life — that  he  talked  to  her  abusively,  that  he  criticized  her 
housekeeping,  and,  according  to  his  testimony,  that  she 
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refused  to  cohabit  with  him;  as  to  the  latter  charge,  she 
testified  that  he  did  net  want  her  companionship — she  was, 
so  he  told  her,  different  from  other  women,  and  he  went  on  to 
inform  her  that  he  could  get  better  women  than  she— fifteen- 
or  sixteen-year  eld  girls. 

At  the  conclusion  of  the  hearing,  the  chancellor,  in 
his  summation  of  the  evidence,  stated  that  the  testimony 
indicated  that  Palello  had  left  of  his  own  accord  and  deserted 
his  wife,  and  that  the  preponderance  of  the  eTidence  was 
clearly  in  her  favor.   There  is  no  evidence  of  ouch  misconduct 
on  her  part  as  would  justify  desertion  of  her  on  the  part 
of  her  husband.   The  law  is  well  settled  that  where  the  decree 
is  clearly  not  against  the  manifest  weight  of  the  evidence, 
it  should  not  be  disturbed.   After  a  careful  examination 
of  the  record,  we  have  reached  the  conclusion  that  the 
chancellor's  findings  warranted  the  decree,  and  it  is 
therefore  affirmed. 

DECREE  AFFIRMED. 

Burke,  P.  J.,  and  Nlemeyer,  J.,  Concur. 
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CITY  OF  CHICAGO,  a  Municipal  Corporation, 

Appellant, 
v. 

NORA  M.  FEHRIN, 

Appellee. 


CITY  OF  CHICAGO,  a  Municipal  Corporation, 

Appellant, 
v. 

MARY  DANIEL 3, 

Appellee. 
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APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO 


CITY  OF  CHICAGO,  a  Municipal  Corporation, 

Appellant, 
v. 
DELVE NA  3YRNES, 

Appellee  . 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Complaints  filed  in  the  Municipal  Court  by  the  City 
of  Chicago  charged  Nora  M.  Ferrin,  Mary  Daniels  and  Delvena 
Byrnes  with  maintaining  homes  for  aged  or  infirm  persons 
without  obtaining  licenses,  in  violation  of  section  136-2 
of  the  Municipal  Code,   The  causes  were  tried  concurrently 
without  a  jury.   Plaintiff's  motions  for  a  directed  finding 
and  for  summary  judgment  were  overruled,  and  judgments 
entered  for  defendants.   The  city  appeals.   By  stipulation 
of  the  parties  the  causes  were  here  consolidated,  and  the 
parties  were  given  leave  to  file  one  set  of  briefs. 
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Defendants  operated,  for  profit,  establishments 
for  the  care  of  men  and  women  of  advanced  years,  some  of 
whom  had  sufficient  financial  means  of  their  own  so  that 
they  were  not  dependent  upon  public  charity  or  private 
philanthropy,  and  others  who  were  dependent  on  old-age 
pensions.   None  of  the  defendants  were  licensed  to  conduct 
homes  for  the  "aged  or  infirm,"   In  the  establishment  of 
Nora  M.  Ferrin,  the  ages  of  the  inmates,  nineteen  in  all, 
were  between  sixty-fcur  and  eighty-six,  ana  fourteen  of 
them  were  old-age  pensioners,  as  were  the  inmates  in  the 
Fr.  Basil  case;  those  residing  in  the  heme  of  Mary  Daniels, 
ten  in  all,  were  between  the  ages  of  §ixty-one  to  eighty; 
and  the  twelve  residents  in  Delvena  Byrnes' s  home  ranged 
in  age  from  seventy-two  to  eighty-eight.   Doctors  attached 
to  the  medical  staff  of  the  Board  of  Health  testified  that 
some  of  the  persons  residing  in  the  three  hemes  here  under 
consideration  suffered  from  various  maladies;  four  were 
blind;  one  had  a  fractured  hip;  and  there  were,  in  addition, 
two  or  four  bed-ridden  inmates. 

The  question  presented  is  whether  defendants  operated 
homes  for  the  aged  or  infirm,  as  defined  in  section  136-I 
of  the  Municipal  Code  of  Chicago,  without  a  license,  as 
required  in  section  136-2,  or  whether  they  maintained 
boarding  houses,  as  they  contend,  which  were  not  subject 
to  the  provisions  of  the  code. 

We  had  occasion  to  consider  this  precise  question 
in  City  of  Chicago  v.  Heffron,  Gen.  No.  ^5598  (filed  3-18-52). 
In  the  Heffron  case,  as  in  the  cases  presently  before  us, 
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defendant  conducted  a  home  for  people  of  advanced  years, 

many  of  whom  had  physical  disabilities  and  were  infirm. 

What  we  said  there  with  reference  to  contentions  commonly 

made,  is  applicable  to  the  questions  here  raised,  and  need 

not  be  repeated.  We  have  reached  the  conclusion  in  these 

causes,  as  we  did  in  the  Hef f ron  case,  that  defendants 

maintained  homes  for  the  reception  and  care  of  aged  or 

infirm  persons,  as  defined  in  section  136-I  of  the  code, 

without  obtaining  a  license  therefor,  as  required  in  section 

136-2,  and  that  the  court  should  have  found  for  plaintiff 

and  entered  judgments  in  its  favor.  The  ordinance  provides 

a  minimum  and  a  maximum  fine  for  each  offense,  and  it  will 

be  necessary  for  the  trial  court  to  assess  the  fines  against 

each  of  the  defendants.   Accordingly,  the  judgments  of  the 

Municipal  Court  are  reversed,  and  the  causes  remanded  for  the 

sole  purpose  of  having  the  court  determine  the  amount  of 

the  fines  to  be  assessed. 

JUDGMENTS  REVERSED  AND 

CAUSES  REMANDED  WITH  DIRECTIONS. 

Burke,  P.  J.,  and  Niemeyer,  J.,  Concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
ex  rel.  THOMAS  H.  PAP WORTH, 

Appellee, 


v. 


ROY  E.  YUNG,  Director  of  the  De- 
partment of  Agriculture  of  the 
State  of  Illinois,  MAUDE  MYERS, 
President,  and  MICHAEL  GREENE3AUM, 
Members  of  the  Illinois  State 
Civil  Service  Commission;  CHARLES 
MAIWURM, 

Appellants. 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK   COUNTY 


3  4SI.A.  304 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

People  of  the  State  of  Illinois,  ex  rel.  Thomas  H. 
Papworth,  on  February  20,  1951  brought  an  action  in  mandamus 
to  compel  the  Director  of  the  Department  of  Agriculture  and 
the  membe] s  of  the  Illinois  State  Civil  Service  Commission 
j  to  certify  the  names  of  the  two  successful  candi dates, 
'  including  that  of  the  relator,  from  the  eligible  register 
for  the  position  of  Executive  I  (Grain  Inspection)  in  the 
classified  service  of  the  Department  of  Agriculture,  and  to 
compel  the  Director  of  the  Department  to  fill  the  vacancy 
existing  in  said  position  by  the  appointment  of  one  of  the 
two  candidates  on  the  eligible  register.   After  plaintiff 
had  voluntarily  amended  his  complaint,  defendants  moved 
to  dismiss;  their  motion  having  been  overruled,  they  elected 
to  stand  thereon;  the  court  entered  judgment  for  the  writ 
\     of  mandamus;  and  defendants  appeal. 

It  appears  that  there  is  a  vacancy  in  the  position 
of  Executive  I  (Grain  Inspection)  in  the  Division  of  Chicago 
Grain  Inspection  in  the  Department  of  Agriculture  of  the  State. 
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The  Civil  Service  Commission  has  on  file  an  eligible  list 
for  that  position  upon  which  appear  only  two  names,  Frank  K. 
Smith  in  first  place,  and  Thomas  H.  Papworth,  the  relator,  ^y^ 
in  second  place.   The  Commission,  holding  that  an  eligible 
list  that  contains  fewer  than  three  names  la  a  nullity  under 
the  statute,  has  refused  to  certify  this  list,  as  a  result 
of  which  the  Director  of  the  Department  of  Agriculture  has 
made  no  appointment  therefrom.   The  position  is  presently 
held,  under  provisional  appointment,  by  Charles  Maiwurm  who 
took  and  failed  the  examination  which  both  Smith  and  Papworth 
passed.   The  question  presented  is  whether,  when  the  eligible 
list  contains  only  two  names,  the  Commission  is  required  to 
certify  these  two  names,  and  whether  the  appointing  officer 
is  required  to  appoint  one  of  the  two  persons  whose  names 
appear  on  such  list.   The  applicable  part  of  the  Civil 
Service  Act  (ill.  Rev.  Stat.  191+9,  ch.  2k   1/2,  par.  12) 
provides  as  follows:   "Whenever  a  position  classified  under 
this  Act  is  to  be  filled,  the  head  of  the  department  or  office 
in  itfhich  such  position  is  to  be  filled  shall  notify  said 
commission  of  that  fact,  and  the  commission  shall  certify 
to  the  appointing  officer  the  names  and  addresses  of  the  three 
available  candidates  standing  highest  upon  the  eligible  list 
for  the  class  or  grade  to  which  said  position  belongs,  *  *  *." 
Counsel  say  that  the  precise  point  has  never  been  passed 
upon  by  the  reviewing  courts  of  this  state.  However,  in 
Atkinson  v.  Fleming,  222  N.Y. S.  ^15,  the  court,  in  construing 
a  similar  statute,  decided  that  the  appointing  officers  are 
entitled  to  the  latitude  afforded  by  a  choice  of  one  from 
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a  list  of  at  least  three  candidates  certified  to  them  by 
the  civil  service  commission,  and  concluded  that  to  hold 
otherwise  would  be  destructive  of  the  -principle  of  appoint- 
ment lodged  in  the  appointing  authority  and  would  pratically 
confer  it  on  the  examiners.   In  State  v.  Lesser,  94  Ohio  St. 
387,  115  N.E.  33,  the  question  was  an  academic  one  inasmuch 
as  there  the  appointing  authority  had  made  the  appointment 
from  the  list  submitted  without  insisting  that  the  civil 
service  commission  supply  it  with  an  eligible  list  of  at 
least  three  persons*  but  the  court  added  that  "it  is  perhaps 
true  that  the  appointing  authority  may  demand  that  three 
names  shall  be  certified  to  it  upon  an  eligible  list  befcre 
it  is  required  to  make  an  appointment,  even  if  further 
examinations  are  necessary  to  be  held  in  order  to  secure 
such  a  list  *  *  *. "   In  People  ex  rel.  Lynch  v.  City  of 
Chicago,  271  111.  App.  360,  the  problem  arose  under  promotional 
provisions  for  the  position  of  sergeant  of  police  governed 
by  section  9  of  the  Civil  Service  Act  which,  as  set  out 
in  the  opinion,  provided  that "hit  shall  be  the  duty  of  the 
commission  to  submit  to  the  appointing  power  the  names  of  not 
more  than  three  applicants  for  each  promotion  having  the 
highest  rating.1"  The  court  held  that  this  constituted  authority 
for  the  Commission  to  submit  the  names  of  three  applicants 
for  each  promotion  "so  as  to  give  a  discretion  to  the  appoint- 
ing power  as  to  which  of  the  three  shall  be  appointed.  (See 
McDevitt  v.  Finn,  supra  [248  111.  App.  339].)  And,  clearly, 
under  these  provisions  of  the  section,  the  commission  should 
not  be  compelled  to  certify  the  name  of  but  one." 


\  Relator  takes  the  position  that  an  eligible  register 

is  not  a  nullity  because  only  two  names  appear  thereon,  and 
that  it  is  the  duty  of  the  Civil  Service  Commission  and  the 
appointing  officer  to  fill  vacancies  from  such  an  eligible 
list;  also,  that  the  Civil  Service  Commission  and  the 
appointing  officer  have  no  right  to  make  and  approve  a 
provisional  appointment  to  fill  a  vacancy  when  there  is  an 
eligible  list  for  the  position  from  which  the  vacancy  could 
be  filled.   It  seems  to  us,  however,  that  the  Legislature 
made  it  clear  that  it  intended  to  give  the  appointing 
officer  an  opportunity  to  indicate  his  preference  for  one 
candidate  to  be  chosen  from  a  group  of  three  and  thus 
afford  a  latitude  to  the  appointing  officer  in  making  the 
selection.  It  is  conceivable  that  there  could  be  but  one 
candidate  on  an  eligible  list,  and  in  that  situation  the 
automatic   appointment  of  one  candidate,  even  though  he 
should  be  the  sole  candidate  found  currently  eligible, 
would  destroy  the  choice  evidently  contemplated  by  the 
Legislature. 

In  their  reply  brief  defendants  call  our  attention 
to  the  fact  that  the  Legislature,  on  July  23,  1951*  amended 
the  law  pending  this  appeal  so  as  to  make  the  act  read  in 
part  as  follows:  "and  the  commission  shall  certify  to  the 
appointing  officer  the  names  and  addresses  of  not  less  than 
three  available  candidates  in  order  of  their  standing  upon 
the  eligible  list  for  the  class  or  grade  to  which  said 
position  belongs,  *  *  *,"   (italics  ours.)  Whatever  doubt 
may  have  existed,  the  language  of  this  amendment  is  decisive 
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of  the  question  presented.   Relator,  in  his  typewritten 
suggestions,  argues  that  the  amendment  does  not  change 
the  law  with  respect  to  the  question  under  consideration. 
We  agree  with  this  contention  because,  as  we  interpret  the 
statute  before  it  was  amended,  the  appointing  officer  had 
the  right  to  insist  that  he  be  supplied  with  a  list  of  three 
certified  candidates  so  that  he  could  exercise  his  discretion 
in  choosing  one;  the  amendment  does,  however,  clarify  the 
statute  by  expressly  providing  that  the  Commission  shall 
certify  "not  less  than  three  available  candidates. "  Obviously 
the  Legislature  contemplated  that  the  appointing  officer 
shall  have  at  least  three  certified  persons  before  he  is 
required  to  fill  the  vacancy  from  the  list,  thus  giving 
effect  to  the  principle  of  choice  of  person  as  an  important 
factor  in  the   certification  of  eligibility. 

For  the  reasons  indicated  we  are  of  opinion  that  the 
court  erred  in  issuing  the  writ  of  mandamus,  and  the  judgment 
appealed  from  is  therefore  reversed. 

JUDGMENT  REVERSED. 

Burke,  P.  J.,  and  NIemeyer,  J.,  Concur. 
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Gen.   No.    10569 


Abstract 


Agenda   No.    5 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 


SECOND  DISTRICT 


3  46I.A.  305 


February  Terra,    A.D.    1952 


SAMUEL  M.  RADZYNER,  doing 
business  as  Prevue  Radsell 
Company, 

Plaintiff-Appellee, 

Appeal  from  the 

vs. 

Circuit  Court  of 

GEORGE  R.  KOESLING,  doing 
business  as  Columbia 
Industries, 

Lake  County,  Illinois 

Defendant-Appellant . 

Dove,  P.  J. 

The  parties  hereto,  in  November,  1946,  entered  into 
a  written  agreement  which  recited  that  the  defendant,  George 
R.  Koesling,  had  completed  the  construction  of  a  complete  set 
of  dies  which  had  been  ordered  by  the  plaintiff,  Samuel  M. 
Radzyner,  and  which  were  to  be  used  to  stamp  out  the  necessary 
parts  for  the  construction  of  a  patented  Memo-Pal  machine  owned 
by  the  plaintiff;  that  the  total  price  of  these  dies  was  $1850.00, 
of  which  amount  ^1000.00  has  been  paid  by  plaintiff  to  defendant 
and  the  balance  of  #850.00  was  to  be  liquidated  during  the 
existence  of  the  contract.  The  agreement  then  provided  that 
these  dies  were  to  be  retained  by  defendant  and  used  in  doing 
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all  the  necessary  punch  press   operations   as    ordered  by  plain-       // 
tiff  for  the  construction  of   these  Memo-Pal   machines;    that 
plaintiff  would  furnish  all  the   necessary   steel   to  enable 
defendant   to  stamp  out  parts  for  50,000  to  100,000  Memo-Pal 
machines  and  deliver  the  steel  to  the  premises   of   the  defendant; 
that   subject  to  orders   all  of  said  parts   so  stamped  should  be 
delivered  either   to   the  painters   designated  by  plaintiff   or  to 
the  Sherman  Metal  Manufacturing  Company  for  a  total  price  for 
stamping,   forming  operations  and  spot  welding  of   §69.00  per 
thousand  and  that  at   the  conclusion  of  the   contract,    or   on 
demand,    defendant  agreed  to  deliver  to  the  plaintiff  the  dies, 
being  the  property  of  the  plaintiff,    in  good  condition  and  that 
upon  a  breach  of  any  of  the  requirements  of   the  contract  the 
agreement  may  be  cancelled  by  either  party  by  thirty  days' 
notice   In  writing,    the  cancellation  to  become   effective  at   the 
end  of  such  thirty-day  period. 

Thereafter,    Samuel  M.   Radzyner   filed  the  instant 
complaint  alleging  that  pursuant   to  this   contract  he   delivered 
to  the  defendant,    George  R.   Koesling,   80,540  pounds   of  steel 
and  that  defendant   made  and  delivered  to  the   plaintiff   46,064  units 
of  said  Memo-Pal  machines,    in  the  making   of  which  he  used  69,069 
pounds  of  steel,    leaving  on  hand  11,444  pounds   of  steel;    that 
defendant,    through  error,    also  stamped  11,200  tops  for  the 
machine   using  8,400  pounds   of  steel  and  leaving  3,044  pounds   of 
steel  unused;   that   the  stamping  of   said  11,200  tops  was   errone- 
ously done  in  that  defendant  furnished  these  11,200  top6  pieces 
without   any  bottom  pieces  and  that  the   top  pieces  were   useless     » 
and  were   in  the  possession  of   the  defendant.      The  complaint 
then  alleged  that   the  plaintiff  had  paid  $911.82  for  slitting 
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the  80,540  pounds   of  steel  and  had  paid  $2,059.92  for   the 
11,444  pounds   of  steel   remaining  In  the  possession  of   the 
defendant,   and  that   the  fall'  and  reasonable   cost   of   slitting 
said  11,444  pounds   of  ateel  was   at   least  $111.00.      The  com- 
plaint further  alleged  that  the  defendant  had  purchased  of  the 
plaintiff  a  table  for  $185.00,   which  table  was  delivered  to 
the  defendant  by   the   plaintiff,   and  averred  that  the  defendant 
has  failed  and  refused  to  pay  therefor.      It  was   then  averred 
that   the  plaintiff  on  his  part  had  performed  all   of   the   con- 
ditions  of  the  contract   to  be  performed  by  him  and  that   the 
defendant   had  failed  and  neglected  to  perform  his   part   of  said 
agreement,    all   to  the  damage  of  the  plaintiff  of  $4,096.74. 

The  answer  of  the  defendant  admitted  the  execution  of 
the  contract  and  admitted  the   delivery  of  the   steel  by   the 
plaintiff,   as  provided  in  the  contract,    and  averred  that  it  was 
used  in  the  construction  of  the   Memo-Pal  units.      The    answer 
then  alleges  that  in  the  course   of  tneir  dealings   there  were 
frequently   overruns   of   either  tops   or  bottoms  and  that    the 
amounts   of  tops  and  bottom3   did  not   match   on  many  occasions. 
It  was  then  averred  that  it  was   the  duty  of   the   plaintiff,   under 
the  contract,   to  furnish  the  steel  necessary   to  enable   the 
defendant  to  stamp  out  the  bottoms   in  order  to  equal  the   over- 
run of   tops   for  the   machine;    that  plaintiff  failed  to  do  so 
and  thereby  made  it   impossible  for  defendant   to  perform  the 
contract.      The  answer  denied  the  allegations    of  the  complaint 
with  reference  to  the  purchase  by  the  defendant   of  a  table  from 
the  plaintiff.     Subsequent  to  filing  his   answer,    the   defendant, 
by  leave   of  court,    filed  a  counterclaim  seeking  to  recover  an 
alleged  balance   of   >600.00  on  the  purchase  price   of  $1850.00 
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for  the  dies  which  were  completed  and  used  by  the  defendant 

pursuant  to  the  contract.   Plaintiff  replied  denying  the 

allegations  of  the  counterclaim  and  averred  that  the  oontract 

had  been  assigned  by  defendant  to  Columbia  Enterprises,  Inc., 

an  Illinois  Corporation. 

The  issues  made  by  the  pleadings  were  submitted  to 

the  court  without  a  jury,  resulting  in  a  judgment  against  the 

defendant  and  in  favor  of  the  plaintiff  for  ;;2355.92  and 

against  the  oounterclalmant  in  bar  of  the  counterclaim.   To 

reverse  this  Judgment,  the  defendant  appeals. 

The  evidence  discloses  that  the  defendant,  at  the 

time  this  contract  was  executed,  was  engaged  in  the  manufacture 

of  tools  and  dies,  and  the  Memo- Pal  referred  to  in  the  contract 

is  a  patented  article  stamped  out  of  a  flat  strip  of  twenty-five 

gauge  steel.  Blanking  and  forming  dies  are  used  in  the  process, 

and  the  top  and  bottom  of  each  unit  are  made  separately.   The 

forming  consists  of  three  press  operations,  and  when  the  pieces 

are  formed,  they  are  complete  except  for  painting,  which  was  done 

by  another  contractor.   Shortly  after  the  contract  was  executed, 

appellee  delivered  to  appellant  80,540  pounds  of.j>4mBk.      Various 

quantities  of  tops  and  bottoms  were  thereafter  manufactured  and 

delivered,  and  from  this  80,540  pounds  of  steel  appellee  received 

46,064  complete  units  —  tops  and  bottoms.   On  October  29,  1947, 

it  was  discovered  by  appellant  that  he  had  made  an  overrun  of 

11,200  tops  and  there  was  no  steel  left  to  stamp  out  the  bottoms. 

Thereafter  appellant  insisted  upon  appellee  furnishing  more  steel, 

and  appellee  insisted  that  appellant  procure  the  steel  and  stamp 

out  a  sufficient  number  of  bottoms  so  the  tops  could  be  used. 


-  4  - 


tfneftm!9ft   8  boo   eisv--  erf?  iol 

&A3  $Ai\n«(b  ftsllqoi  lliJniel  TcJnoo  sritf   o,J  tfnauaiuq 

Joaitfnr  ft ©119 v/'  to   ano itfagella 

>left  \cf  ftanaiae-a  nascf  Jbsrf 
. 

esuaal 
-  3i    ,  \i  u  ii J  i  w  tfiuo  o 

lOl  *ll*aialq   s  iTrt  ni  fins   Jnsftnelaft 

iscf  at   3cifimln£oi93ciiJOc  &ds   Janlsas 
.81  ;9l©ft    »£j  '91 

noJblv©  arfT 
te   aew   ,fts?^'09X9   saw  tfoai"  tl    aciiJ 

slooj  to 
i  a  to   ;  itfia  ftatfnsJjsq  a   81 

.  tseia  3~jua& 
91  a   Jintf  rfoa©  lo 

to   aJai 
9noft   saw  rfc  '  aq  iol  ^alqmoo   e-i?,  \9riJ    tft9tniol 

.3X9  8.<jy  ^utJni  .  ■  -^cf 

.JiWsa/lo   sftnucq  0£3,08  tOBLU  9i9VlIsft   ©ellaqqa 

m  letflRsistfj    9i©w  amoJ?oc  -of  lo   asiJitfnaup 

.  ft©19Vll9Jb 
iqoJ    —    BfrlfU/   9*©I 

ttvooeiJb  eaw  tfl 
a^s  on   saw  eiori?  ftna   aqcj 

:9tfslanl   Snalleqq*  i«Jla9i9flT 
luooiq 
^J  ©rfJ  oa   8tr.o^Jocf  lo  it  lllua  a   tuo 


No  agreement  was  reached,  but  at  the  request  of  appellee  the 
dies  for  the  bottom  parts  were  delivered  by  appellant  to 
appellee  and  they  were  In  possession  of  appellee  at  the  time 
of  the  hearing.  Appellant  retained  the  top  dies,  and  at  the 
time  of  the  hearing  the  top  dies  and  the  11,200  tops  were  in 
appellant's  possession.  On  January  20,  1950,  the  instant 
complaint  was  filed. 

It  is  insisted  by  counsel  for  appellant  that,  under 
the  contract,  appellee  had  a  duty  to  furnish  appellant  with 
enough  steel  to  equal  the  overrun  of  the  11,200  tops  and  not 
having  done  so,  thnt  it  was  he,  appellee,  who  thereby  abandoned 
the  contract.   The  contract  provided  that  appellee  was  to  furnish 
the  necessary  steel  to  enable  appellant  to  furnish  fifty  thousand 
to  one  hundred  thousand  units.  Appellee  did  furnish  80,540      \ 
pounds  of  steel  which  the  evidence  discloses  was  more  steel  than  ^ 
was  necessary  to  produce  the  minimum  amount  of  units  required  by 
the  contraot.  Appellee  was  under  no  obligation,  according  to  the 
terms  of  the  contract,  to  provide  steel  In  excess  of  the  amount 
he  did  furnish.  Appellee  testified  that  he  had  sent  to  appellant 
all  the  steel  he  was  able  to  get  under  his  Civilian  Production 
Allotment.  Appellant  testified  he  was  able  to  get  steel  at 
eight  cents  per  pound  but  appellant  refused  to  pay  that  amount 
for  it.   This,  however,  was  denied  by  appellee. 

Counsel  for  appellant  argue  that  a  slight  non-compliance 
with  the  terms  of  a  contract  by  one  party  will  not  authorize  the 
other  party  to  the  contract  to  abandon  it  and  contend  that  the 
evidence  discloses  that  overruns  of  tops  or  bottoms  were  frequent 
and  that  the  overrun  of  11,200  tops  was  only  a  slight  non- 
compliance with  the  provisions  of  this  contract.   There  is  no 


-  5  - 


erf : 

2W  sJiJsq  motion  1  8916 

U  3  9lleqqj> 

1o 

. 

;i.    Si    21 

;  fcarf  selleqtrs   ^oaiJfnoo  a 

srf 
too  erfT  ad? 

v$  arf3  yoq 

:;8W 

■ 

9ti4  He 

■  •  . 

■ 

■  .       ■    . 

on   el   ';'■■ 


-  a  - 


merit  In  this  contention.  Appellant's  non-compliance  with 
hl8  agreement  was  a  substantial  one.  What  the  record  here 
discloses  is  that  as  early  as  November  25,  1946,  appellee 
wrote  appellant  telling  him  the  Inventory  then  showed  457  more 
bottoms  than  tops  and  asked  hlra  to  run  the  457  extra  tops  to 
equal  the  bottoms.   On  January  11,  1947,  appellee  wrote  appellant: 
"It  will  be  necessary  to  adjust  the  difference  of  the  tops  to 
balance  out  the  excess  stamping  of  tops.   One  is  useless  without 
Che  other.   We  will  give  you  the  exact  count  of  extra  bottoms 
needed  to  complete  the  tops  only  which  we  have,  as  soon  as  you 
are  ready.   Thereafter  they  should  be  in  complete  units  —  tops  and 
bottoms  of  equal  quantity."  On  October  1,  1947,  appellee  again 
wrote  to  appellant,  following  a  telephone  conversation,  reminding 
appellant  not  to  forget  to  send  eleven  hundred  tops  as  appellee 
had  that  many  bottoms  on  hand.   It  cannot  be  seriously  contended 
that  appellant  should  be  permitted  to  receive  from  appellee  11,444 
pounds  of  steel  and  use  it  up  by  stamping  out  11,200  tops  and  no 
bottoms  when  he  knew  his  contract  called  for  units  and  that  tops 
without  bottoms  were  of  no  use  or  value. 

Appellant  further  insists  tb/>t  the  evidence  discloses 
that  appellee  was  damaged  not  by  the  act  of  appellant  but  by  his 
conduct,  calling  our  attention  to  the  fact  that  on  October  12,  1948, 
appellant  delivered  the  bottom  dies  to  appellee  thus  preventing 
appellant  from  running  any  more  bottoms  to  matoh  the  tops.  This, 
however,  was  almost  a  year  after  all  the  steel  which  appellee  had 
furnished  appellant  had  been  used  up  in  making  the  excess  number 
of  tops,  and  was  after  appellant  had  refused  to  prooure  any  steel 
or  further  proceed  wi::h  the  provisions  of  the  contract.  Appellee, 
in  this  connection,  testified  that  he  procured  these  dies  from 

V 
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appellant  In  an  effort  to  have  the  bottoms  stamped  out  by  a 
different  contractor  on  his  own  presses  but  that  was  found  to 
be  impracticable. 

In  assessing  the  damages  which  appellee  had  sustained, 
the  trial  court  found  that  46,064  complete  units  were  received 
by  appellee  and  calculated  that  one  and  one-half  pounds  of  steel 
were  used  in  each  unit,  aggregating  69,096  pounds  of  steel. 
Deducting  this  amount  from  the  80,540  pounds  delivered  by  appellee 
to  appellant  left  11,444  pounds.   It  was  stipulated  at  the  trial 
that  a  qualified  witness,  if  present,  would  testify  that  the 
value  of  such  steel  was  eighteen  cents  per  pound  and  that  the 
fair  and  reasonable  charge  for  slitting  the  same  would  be  one 
cent  per  pound.  Appellee  testified  to  the  same  effect.   The  value 
of  the  11,444  pounds  of  steel  at  eighteen  cents  per  pound  would 
be  *2, 059.92;  adding  to  this  ail.OO  for  slitting  and  $185*00  for 
the  table,  the  aggregate  amount  is  $2,355.92,  and  it  is  for  this  \/ 
amount  the  lower  court  rendered  Judgment.   Counsel  for  appellant 
state  that  the  evidence  discloses  th*t  48,111  units  were  furnished 
appellee  instead  of  46,064  units  upon  which  the  court  made  its 
computation,  but  appellee  testified  positively  that  from  the 
80,540  pounds  of  steel  which  he  furnished  appellant  he  received 
46,064  units,  and  the  undisputed  evidence  is  that  after  the  con- 
tract was  executed  but  before  any  steel  was  furnished  appellant  by 
appellee,  the  parties  hereto  determined  the  amount  of  steel 
required  per  unit,  including  wasteage,  was  1  3/10  pounds.   In 
his  testimony  and  in  making  his  calculations  appellee  assumed 
1  1/2  pounds  of  eteel  was  used  for  each  completed  unit,  and  it 
was  the  testimony  of  appellee  and  his  calculation  which  the  trial 
court  accepted  and  followed,  and  in  so  doing,  it  cannot  be  said 
that  its  findings  and  judgment  are  not  sustained  by  the  evidence. 
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It   Is   also   Insisted  that   there  Is  no  basis   In  the 
evidence  found  in   this   record  to   sustain  a  reoovcry   of    '185.00 
for  the   table.     Appellee  testified:      "Mr.   Koesling  bought   a 
table   from  our  company  in  March   or  April,    1947.      In  the   pre- 
ceding months  he  bought  punch  presses   and  desks   and  some  other 
equipment  and  those  were  paid  for.     This  table  was  about  60  feet 
long,    T  shaped.      The   width  was  about  four  feet  and  it  had  a 
masonlte  top.      It  was   knocked  down  in  four  sections  when  taken 
apart.      The  amount  was   $250.00  but   Mr.    Koesling  said  he  wouldn't 
pay  more  than  $185.00.     We  said  it  was   $185. 00  and  he  said  he 
would  take   it."     The   evidence  further  shows   that   a   receipt  for 
it  was   given  when   it  was   picket   up  on  April  14,    1948.      In 
answer  to  the  court's   injury,    David  Alexander,    a  witness   on 
behalf   of  appellant,  testified:      "I  know  about   the   table    they 
have  out   there.      It   is    made  out   of  two  by  fours   and  just   common 
lumber.      It   is   all  rust.      The  top  is  a  sheet   of  masonlte.      Its 
only  use  is   Just  laying  stuff  on,    that's  all.      It  was  made   out   of 
t.o  by  fours  and  not   painted  or  polished.      I  would  say   it  is 
about  fifteen  feet  long.      It   is    one   solid  table.      The  legs   are 
six  or  seven  feet   apart."     Appellant   testified:      "We  picket   up 
the  table   in  April,    1948.     Mr.   Radzyner  had  to  get  out    of  his 
building.      He   said  he  still  had  the  table   and  asked  if   I  wanted 
it.      I   told  him  I   didn't  want  to  pay  anything  for  it.      He  told 
me  he  had  to  get   out   and  he  would  ^ive  me   the  table   for   nothinfc. 
I  told  him  I  would  have  the  truck  pick  It   up.      The  truck   driver 
brought  the  table  to  our  place.      I  still  have  the   table.      If   I 
have  to  pay   $185.00  I  return  the   table  immediately  and  pay  the 
hauling  cost.      I  can't  use  It Mr.    Radzyner  never  sent  a 
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bill  for  the  table.    ...   He  never  mentioned  a  table  for 

R195.00  In  any  conversation  I  had  with  him. H     Again,   whether 

appellee's   version  of  this  phase  of  the  transaction  between 

the  parties   to  the  effect   that   the   table  was   sold  to  appellant 

for  $185.00  or  appellant's  version  than  It  was   a  gift  was  a  question 

of  fact   for  the  trial  court  to  determine,   and  we  are  not  disposed 

to  interfere  with  the  conclusion  the  trial  court  arrived  at. 

It   is  finally  insisted  that  there  was   no  defense   inter- 
posed by  appellee  to  appellant's  counterclaim.     What   the  record 
discloses   is  that   this   claim  was   listed  by  appellant   as  belong- 
inb  to  Columbia  Enterprises,    Inc.,    a  corporation,    in  the   bank- 
ruptcy proceeding  of  that  corporation.      How   it   thereafter  became 
the  property  of   appellant   does  not  appear  from  the  record.      The 
trial  court  properly   dismissed  the  counterclaim. 

Out  conclusion  is  that   the   trial  court  was  warranted 
in  finding  that  appellee  furnished  appellant  all  the  steel  he 
was   obligated  to  furnish  under  the  contract;    that  appellee  paid 
for  all  the  units  which  appellant  delivered  to  him;    that   appellee 
was  not   required  to  do  any  more  than  he  did  do  in  order   to  remedy 
appellant's  admitted  mistake;    that  the  overrun  of  11,200  tops, 
and  the   consumption  in  so  doing  of  the  steel  furnished  appellant 
by  appellee,  was  not  a  slight  non-compliance  with  the   terms   of  the 
contraot  but  was  a  substantial  breach  thereof,  and  that  the  find- 
ings and  judgment    of  the  trial  court  are  warranted  by  the    evidence 
found  in  this  record.      The    Judgment  appealed  from  is   therefore 
affirmed. 

Judgment   affirmed. 
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Abstract 
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IN  THE 
LLATE  COURT  OF  ILLINOIS 


SECOND  DISTRICT 


3  46I.A.  305 


February  Term,  A.B.  1S5E 


^ 


:.  TOCCC, 

1  iaintlff -Appellant, 

1    Appeal  from  the 

vs. 

County  Court  of 

YATES , 

L°  Salle  County , 

Illinois. 

Defendant-Appellee . 

Dove,  P.  J. 

On  August  81,  1951,  th<*  plaintiff  filed  In  the  County 
Court  of  Li  Balls  County  his  complaint  alleging  th^t  on  October  1, 

-^  1949,  he  leased  to  the  defendant,  by  «  verbal  agreement,  a 
single  family  dv/elling  located  at  3?7  2&at  Michigan  Street  In 
the  City  of  Ottawa,  Illinois,  at  a  stipulated  rentalgfthat  the 
defendant  was  delinquent  in  his  rental  at  the  time  the  complaint 

-*•  was  filed  in  the  sum  of  '505.00.   The  complaint  also  alleged  that 
the  defendant  failed  to  dispose  of  garbage  and  rubbish,  failed 
to  keep  the  yard  In  a  sanitary  oondltlon,  and  otherwise  felled  to 
maintain  the  premises  in  the  condition  in  which  they  were  received 
while  he  remained  in  possession  of  the  premises,  which  was  until 
August  1,  1951,  and  that  by  reason  thereof  plaintiff  was  further 
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damaged  In  an  additional  amount  of  $500.00.   The  verified 
complaint  prayed  Judgment  for  #1005.00. 

To  this  complaint,  the  defendant  filed  his 
verified  motion  to  strike  or  dismiss  the  oomplaint.  This 
motion  averred:   "That  the  subject  matter  of  the  said  com- 
plaint is  the  same  subject  matter  which  has  teen  heretofore 
adjudicated  and  Judgment  entered  thereon  in  the  Court  of 
Justice  of  the  Peace,  George  Koenig,  of  the  City  of  Ottawa, 
of  La  iialle  County,  state  of  Illinois;  that  said  Judgment 
was  entered  on  July  22,  1951,  and  has  never  been  appealed 
from;  that  further,  the  subject  matter  of  said  complaint  is 
the  same  subject  matter  which  is  the  basis  of  another  suit 
between  the  parties  hereto  and  that  said  suit  was  instituted 
on  August  7,  1951,  in  the  Court  of  Justice  of  the  Peace, 
George  T.  Koenig,  of  the  City  of  Ottawa,  County  of  La  Salle, 
State  of  Illinois;  that  said  suit  was  dismissed  on  August  14, 
1951;  that  further  your  petitioner  herein  is  informed  on 
information, and  belief,  that  there  has  been  an  attempt  to 
appeal  this  last  case  referred  to.   Therefore  your  petitioner 
respectfully  represents  to  this  court  that  the  complaint  herein 
should  be  ordered  stricken  and  declared  null  and  void." 

On  October  10,  1951,  the  plaintiff  filed  his 
verified  motion  suggesting  that  the  motion  of  the  defendant  to 
strike  or  dismiss  the  complaint  should  be  overruled.   This 
motion  set  forth  the  docket  entries  of  the  Justice  of  the  Peace, 
George  T.  Koenig.   The  docket  entry  in  the  first  case  Is  dated 
July  10,  1951,  and  recites  that  the  cause  was  oalled  for  trial 
at  ten  o'clock,  A.m.,  that  day;  that  the  attorneys  for  the 
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respective  parties  appeared,  and  the  docket  entry  then  con- 
cluded:  "it  is  agreed  by  the  parties  hereto  that  the  plain- 
tiff have  and  recover  of  the  defendant  V/m.  Vincent  Yates  the 
possession  of  the  premises  known  as  the  one-story  frame  house 
at  327  E.  Michigan  ^treet  in  the  City  of  Ottawa,  Illinois  and 
with  cost  of  suit  and  it  is  hereby  ordered  by  the  Court  that 
Judgment  be  due  the  same  is  hereby  entered  therefor  -  Writ  of 
Restitution  not  to  issue  until  August  1,  1951."  The  entry  in 
the  second  case  referred  to  in  the  motion  of  the  defendant  to 
strike  according  to  the  motion  of  the  plaintiff  suggesting 
th??t  the  court  overrule  the  motion  of  the  defendant  to  strike 
recites  that  the  case  was  called  for  trial  on  August  14th, 
1951,  at  eleven  o'clock,  A.m.,  that  the  plaintiff  did  not  appear 
and  that  the  attorney  for  the  defendant  "makes  a  motion  to  dis- 
miss for  want  of  prosecution.   Motion  allowed." 

On  the  same  day  the  record  shows  that  plaintiff 
filed  a  second  verified  motion  suggesting  to  the  court  that 
the  defendant's  motion  to  strike  should  be  overruled  and  that 
defendant  should  be  defaulted.   These  motions  were  heard  and 
taken  under  advisement  on  August  10,  1951,  and  thereafter;  on 
October  22,  1951,  the  record  recites  that  the  following  order 
was  filed  in  the  Office  of  the  Clerk  of  the  County  Court  of 
La  ^alle  County,  Illinois: 

"State  of  Illinois   )         In  the  County  Court  Thereof. 

)  SS. 
County  of  La  Salle  ) 

FRANK  TOCCO, 

Plaintiff 
vs . 
VINCE  YATES, 

^efendsjit 


At  Law  No.    19856 


"On  August   21,   1951,    plaintiff   filed  his 
Complaint  herein  for  rent  and  damages.      Defendant  has 
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filed  a  motion  to  strike  because  of  the  bar  of  a  prior 
judgment.  Plaintiff  has  attacked  the  motion  to  strike 
by  two  separate  motions,  the  first  of  which  alleges 
that  the  motion  to  strike  should  be  overruled  because 
the  defects  alleged  In  said  notion  do  not  appear  on  the 
face  of  the  complaint  and  are  not  supported  by  affidavit. 

"In  his  motion  to  strike  defendant  has  set 
forth  two  Judgments  entered  in  the  Justice  Court  of 
George  '£.  Koenig,  a  Justice  of  the  Peace  of  La  Salle 
County,  Illinois.   The  motion  is  verified. 

"Supreme  Court  Rule  13  provides  that  in  #  plead- 
ing a  Judgment  ...  It  shall  be  sufficient  to  state  the 
date  of  its  entry  and  describe  its  general  nature  and 
allege  generally  that  the  Judgment  . . .  was  duly  made  or 
given. 

"The  Court  finds  that  defendant's  motion  to 
strike  appears  to  fully  comply  with  this  section.   See 
Marshall  vs.  New  Hampshire  Casualty  Co.  of  Baltimore, 
318  111.  App.  636.   Nichols  Illinois  Civil  Practice, 
Vol.  2,  Page  28,  and  Fin's  Illinois  Motion  and  Petition 
Practice,  Sec.  89.  Accordingly  plaintiff's  first  motion 
to  overrule  the  motion  to  strike  is  overruled. 

"Plaintiff  has  filed  a  second  motion  to  overrule 
defendant's  motion. 

"The  law  is  so  well  settled  here  that  it  is 
unnecessary  to  cite  decisions.  Accordingly  that  objec- 
tion raised  by  plelntiff's  second  motion  to  overrule  the 
motion  to  strike  is  overruled  and  the  objections  set  forth 
in  defendant's  motion  to  strike  will  be  allowed  to  stand. 
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•Accordingly  both  the  plaintiff's   motions   ?re 
defendant ' s 
overruled  and  »l«*4B*i*#le  motion  to  strike  which  w«.s 

also  before  the  Court  at  this  time,   will  be  allowed. 

"It  Is   ordered  thot  the  action  la  dismissed. 

»/«/     "W alter  ^ixon, 

Acting  Judge . " 

Sbt  record  ahaws  that  this  or&tr  bears  the  following 

endorsement: 

"NO.  19356. 

"County  Court  of  La  Salle  County 

Frank  Tocco 

v 
Vince  Yates 

Order 

Filed  October  82,   1951 
George  L.   Hunter 

Clerk  of  the   County    Court 
La  Salle  County 
Illinois  '-: 

Thereafter  on  tfoveaber  ?,   1951,   a  notlci     >f       peal 

fi3  .  ■.   Ln  "" '    lountj    lourt  reciting  that  the  plaintiff 
Baled  from  the   order  entered  on  October  .22,    1951,    '"herein 
plaintiff's  action  waa   ordered  aiaaisaed, H     On  November  19th, 
1951,    the  following  order  vaa  entered  in  this?    cause,   viz.: 
"Now   on  this  day,    on  the  Court's   own   notion,    It   in   ordered 
that   the  scrivener's   error,    in  the  next   to  the   last  paragraph 
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of  the  order  of  this  Court  entered  herein  on  Ootober  22,    1951, 
be  and  the   same  is   corrected  on  the  fr>cc  of  said  order  by 
inserting  the  word    'defendant's'  where  the  word   "plaintiff's1 
appears.  * 

The  record  in  this  case  does  not  shew  any  final    Judg- 
ment.     The   order  signed  by  the   court   and   filed  with  the   clerk  on 
October  22,   1951,  was  a  mere  memorandum  of  the   judge  from  which 
a  formal  Judgment  might  have  been  written  up,   but   thla   was  not 
flnn?.     While  no  particular  form  is  required  in  proceedings   of 
a   court  to  constitute  a  judgment,    still    it   Is   necessfry  that 
there   should  be   an  entry  containing  the   essential  elements   of  a 
Judgment  which  ehov  that  the  court  finally  disposed  of  the  case. 
This  order  was  never  expanded  by  the  Clerk.     It  1b   not   a   final 
judgment,   and  no  final   Judgment  was  ever  entered.      (City  of 
Alton  v.   Heidrlck,    248  111.   76,80.) 

In  The  Chicago  Portrait   Go.   v.    The   Chicago  Crayon  Co., 
21?  111.    200,    the  record  showed  that   the  court  sustained  s  ^en- 
eral  demurrer  of   the   defendant   to  the  declaration  and  that   the 
plaintiff   elected  to  stand  bj  the    declaration  and   thereupon  the 
following    judgment  was  rendered:      "Therefore   it  is  considered  by 
the  court  that   the  .jefendnnt.  do  have  and  recover  of  and  from  the 
plaintiff  its  costs  and  charts   in  this  behalf  expended  and  have 
execution  therefor."      r  Court,    in  reYer    Lng   the    judgment 

of  the  Appellate  Gourt  with  directions  to  dismiss   the  appeal, 
■aid:      "The   Judgment   was   net  final   ana  the   statute  only  authorizes 
appeals   from  final    judgments.      The   circuit  oourfc  merely  sustained 
a  demurrer  to  the  declaration, and  nel  fudged  that  the  plain- 

tiff take  nothing  by  the  writ  or  that   the   defendant  go  nence 
without  day,   and  the  judgment  contained  no  words  of  similar 
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meaning."     The  court   then  went   on  to  hold  that  a  court  finding 

it   has   no  Jurisdiction  of  s  cause  should  dismiss  it  upon  its 

own  motion. 

In  Aetna.  Plywood  end  Veneer  Co.    v.    ?.oblner>u,    336  111. 

i\pp.   339,    the  Judgment  sought   to  be  reviewed  recited  that    the 

court  found  the  complaint   to  be  insufficient   in  lav   to  sustain 

plaintiff's  action  and  "ordered  that  said  complaint  be  and  the 

same    IS   hereby  dismissed  at!  the  plaintiff's   ecst."     The   court 

Stated  that  the  rule  announced  in  the  Chicago  Portrait  Company 

case  has  not  been  modified  by  the  Civil  Practice  Act  or  by  any 

subsequent  opinion.     The  court  quoted  from  Board  of  Education 

of  Grant  Community  School  District  v.  Board  of  Education  of 

Richmond-Burton  Community  Hlfjjh  School  District,   301  111.   App.  228, 

and  dismissed  the   appeal  holding  that  this   order  vas   not  a  final 

salable  Judgment. 

In  Board  of   Education  v.   Board  of  Education,    301  111. 
(at   page   229) 
28,    supra,   this  court  said:/  **Where  e  motion  to  iisniss 

a  oomplaint,  which  is  in  the  nature   of  a  demurrer,    is  sustained, 

for  such  ruling  to  become  final,    s   Judj  lent   should  be  entered 

for  the  defendant   to  the   effect  that  the  plaintiff  take  nothing 

by  virtue  of  such  action  and  t'irt"  th«    3of tant    .  itnout 

day,   or  words  of  similar  Import  (    i         >nlng." 


In  Kiroher  v.    HMaill,   839   111.    App.    49o,Ait  was   said: 
"An  appeal  lies   only  from  a  final  order,    Judgment   or  decree  except 
in  such  cases  as  are   expressly  authorized  by  statute.     An  'Order 
sustaining  or  overruling  ?  demurrer  to  a  bill,  declaration  or 
petition  is  merely  Interlocutory  and  no  appeal  lies   therefrom, 
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as   to  Justify  an  appeal  there  must  be  a  final   order  or  decree 
In  a  chancery   suit   or  a  final  Judgment  In  a  suit  at  law.      To 
be  tppealsbls- ,    the    order,    Judgment  or  decree  must  contain 
language  tc  the  »ffe«t   (feat  the  party  take  notnlng  by  the  writ 
or  th*»t   the  l«f«ndant  ^c  hence  without  &ay     (citing  cases). 

rr.aer   the  authorities,    this  appeal  must  be  dismissed.        V 

Appeal  dismissed. 
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CHRISTINE  HALL,  Plaintiff  and 
Counterdef endant,  ) 

Appellant, 


m 


APPEAL  FROM 


V.  )         SUPERIOR  COURT, 

INTERNATIONAL  HARVESTER  COMPANY,) 

a  corporation,  Defendant,       )  COOK  COUNTY. 

IDA  C.  PETERSON,  Defendant  and  ) 
Counterclalmant,  ) 

Appellee.    ) 


346I.A.  306 


MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT, 

'iliis  is  an  action  by  the  sister  oi   decedent  riarry 
Peterson  for  recovery  of  $2,000  death  benefits  under  a  cer- 
tificate of  insurance  of  the  Employees  Benefit  .association 

of  the  International  Harvester  Company.   Peterson's  widow 

is 
answered  and  filed  a  counterclaim  in  which  she  also  claimed 

the  death  benefits.   The  Harvester  Company  was  dismissed 
from  the  suit  by  stipulation  after  it  deposited  the  amount 
of  the  death  benefits  with  the  clerk  of  the  court.   The 
issues  were  tried  by  the  court  without  a  jury  and  findings 
were  for  the  widow.   Plaintiff  has  appealed  from  the  judgment 
on  the  findings. 

The  decedent  entered  the  employ  of  the  Harvester 
Company  in  1898.   He  became  a  member  of  the  Benefit  Associa- 
tion on  January  16,  1909,   After  his  employment  ceased 
January  1,  1934,  his  certificate  was  continued  for  §2,000 
death  benefits.   May  5,  1943  he  designated  plaintiff  as  bene- 
ficiary.  July  1,  1944  he  married  defendant  Ida  C.  Peterson. 
They  lived  together  as  husband  and  wife  until  his  death 
August  10,  1949.   Both  sister  and  widow  demanded  of 
Harvester  Company  payment  of  death  benefits.   It  refused 
to  pay  except  upon  judicial  determination  of  the  rightful 
claimant. 


~2~ 

The  issues  revolved  about  the  construction  of 
regulations  of  the  Association  and  the  provisions  of 
decedent's  membership  certificate.   There  were  no   questions 
of  fact.   The  question  of  law  before  us  is  whether  the 
trial  court's  construction  was  correct. 

The  widow  sought  the  benefits  under  two  theories: 
first,  that  she  should  be  compensated  for  funeral  and  other 
expenses  for  decedent  under  one  paragra;ph  of  section  3  of 
Article  Ik   of  the  regulations  of  the  Association,  end 
second,  that  she  was  the  beneficiary  of  a  trust  created 
by  the  designation  of  plaintiff  as  beneficiary  under  another 
paragraph  of  section  3  of  Article  14.   These  regulations  . 
were  binding  on  Peterson  "and  those  claiming  through"  him. 
The  judgment  assessed  the  widow's  "damages"  at  $2,000  and 
found  that  she  was  entitled  to  recover  the  entire  fund. on 
deposit  with  the  clerk  in  full  payment  of  her  "damages." 
The  cleric  was  ordered  to  pay. her  the  02,000  on  deposit  in 
"full  payment  of  her  damages," 

The  paragraph  of  section  3  on  which  the  widow's 
first  theory  of  recovery  depends  provides:   "A  part  of  the 
death  benefit  may,  at  the  discretion  of  the  Manager,  be 
advanced  for  funeral  or  other  expenses  incident  to  the 
member's  death,"   Over  plaintiff's  objections,  the  widow 
was  permitted  to  show  the  expenditure  of  $1,921.08  for 
medical,  nursing  and  hospital  care  of  Harry  Peterson,  and 
for  the  cost  of  his  burial.   If  the  judgment  was  to  com- 
pensate the  widow  under  this  regulation,  we  think  the 
judgment  is  erroneous.   Any  advance  under  the  regulation 


~3~ 

depended  on  the  manager's  discretion.   There  v;as  no  showing 

that  he  was  asked  to  advance  a  "part"  of  the  benefits.   He 

did  not  make  the  advance,  and  the  court  had  no  right  to  do 

so. 

The  regulation  in  section  3  upon  which  the  widow1 s 

second  theory  is  based  provides: 

nA  member  may  .  .  .  designate  .  .  .  special 
beneficiaries  (who  must  ordinarily  be  dependents 
of  the  member  or  near  relatives  trusted  to  use 
the  payments  for  the  benefit  of  the  deceased 
member's  dependents)  and  if  .  .  •  the  Manager 
approves  such  designation  .  .  .'the  beneficiary 
...  if  he  survives  the  member,  shall  be  paid 
the  death  benefit  in  lieu  of  the  persons  who 
would  otherwise  take  the  same  as  provided  above," 

Under  this  regulation,  the  widow  claims  as  a  dependent  for 

whose  benefit  plaintiff,  a  near  relative  of  decedent,  was 

designated  to  take  the  fund.   Plaintiff  also  sues  under 

that  regulation.   She  sues  not  as  a  dependent  of  her  brother 

but  as  a  specially  designated  beneficiary  to  be  paid  the 

benefits  at  Peterson's  death  in  lieu  of. those  who  would 

otherwise  have  taken  "as  provided  above."   Plaintiff  admits 

she  is  not  a  dependent.   She  was  approved  as  a  specially 

designated  beneficiary  and  the  designation  was  not  revoked. 

despite  her  brother's  marriage  about  fourteen  months  later. 

One  of  the  regulations  "provided  above"  is . that  the 

beneficiary  of  a  "death  benefit  only  membership  ...  shall 

be: 

(a)   The  wife  ...  if  living  .  .  • 

.... 

(d)   Then  the  member's  brothers  and  sisters  ..." 


This  table  of  beneficiaries  was  modified  by  the  subsequent 
provision  for  special  beneficiaries.   In  other  words, 
designation  of  a  special  beneficiary  superseded  the  general 
beneficiary  provisions. 

Plaintiff  contends  that  the  regulation  does  not 
require  that  special  beneficiaries  must  always  be  dependents, 
etc.   She  says  the  term  "must  ordinarily"  is  intended  to 
furnish  a  guide  for  the  manager's  discretion  in  approving 
a  designation.   The  widow  contends  that  since  plaintiff  is 
a  "near  relative"  the  regulation  required  payment  to  plain- 
tiff in  trust  for  the  widow. 

We  think  plaintiff's  contention  should  be  sustained. 
The  term  "must  ordinarily"  left  room  for  the. manager  to 
exercise  his  discretion  in  exceptional  cases.   When  the 
designation  of  plaintiff  was  approved  in  writing  by  the 
manager  there  was  no  limitation  imposed  in  favor  of  the 
widow.   Being  a  "near  relative"  did  not  disqualify  plaintiff 
from  being  an  exceptional  designee.   We  cannot  interpret 
the  regulations  so  as  to  disqualify  her  where  strangers 
would  qualify. 

The  designation  of  plaintiff  was  subject  to 

Peterson's  designation  of  some  one  else  before  his  death. ( 

He  designated  no  one  to  supplant  plaintiff.   At  his  death, 

her  interest  in  the  benefits  became  vested.   Mo  dern  Wo  o  dm  en. 

of  America  v.  Pari do ,  335  111*  239,  2^2;  Martin  v. 

Stubbing s,  126  111.  387,  40^.- 

For  the  reasons  given,  the  judgment  is  reversed  and 

the  cause  is  remanded  with  directions  to  enter  Judgment 

against  the  defendant— count erclaimant  and  in  favor  of  the 

plaintiff— counterdef endant, 

JUDGMENT  REVERSED  AND  CAUSE  REMANDED  WITH 
DIRECTIONS  TO  ENTER  JUDGMENT  AGAINST 

DEEENDANT-COUNTERCLAIKANT  AND  IN  FAVOR  OF 

PLAINTIFF- COUNTERDEFENDANT. 

LEWE  AND  FEIN3ERG,  JJ.  CONCUR. 
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STAT*  Or  IIXIBOIS 

mnun  codrt 

THIRD  DISTRICT 
February  Tern,  A.  D.  1952 


Qeneral  Bo.  9802 


HARRI  P.  JCHM3QH,  at  el., 

Plaintiffs-Appellees , 


IWUffAUD  FIRE  PROrCTIOH  DISTRICT,  • 
body  corporate  and  politic, 

Defendant-Appellant . 


O'Connor,  P.J. 


\ 


Uganda  Bo.  8 


Appeal  froa 

County  Court  of 
Graena  County 


3  46I.A.  464 


•/ 


The  plaintlffa  successfully  petitioned  the  County  Court  of 
Greene  County  for  an  order  disconnecting  an  area  of  land  fro*  the  Green- 
field Fire  Protection  District.    The  district  has  brought  thia  appeal. 

The  plaintiff*  consist  of  forty-six  property  owners  owning  a 
total  of  about  5T76  acres.    Their  suit  was  filed  September  13,  1950.    On 
Deceaber  22,  1950  the  plaintiffs  were  granted  lsave  to  add  nine  (9)  addi- 
tional psrtiee-plalntiff  and  on  January  22,  1951  the  court  permitted  two 
(2)  additional  parties  to  beeoae  plaintiffs.    The  Fire  Protection  District 
was  organised  by  order  of  the  County  Court  of  Greene  County  August  7,  1950. 
The  legality  of  the  organisation  of  the  District  la  not  in  question. 

The  statute  applicable  to  the  disconnecting  of  an  area  from  a  Fire 
Protection  District  is  a a  "allows  *  Chap.  12?*,  See.  36,  111.  Rev.  3tet.,  and 
states  as  follows i 

"The  owner  or  owners  of  record  of  any  area  of  land  consisting  of  one  or 
more  tracts,  lying  withln'the  corporate  llaits  of  any  fire  protection  district 
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organised  after  the  effective  data  of  this  amendatory  act,  which  (l)  con- 
tain* oaa  hundred  or  mora  «cre«;    (2)   la  located  on  the  border  of  the  fire 
protection  district!  and  (3)  which,  If  disconnected,  will  not  remit  In  the 
isolation  of  any  part  of  the  fire  protection  district  froa  the  remainder  of 
the  fire  protection  district,  may  hare  the  area  disconnected  as  followst 
"The  owner  or  owners  of  record  of  any  such  area  of  land  shall,  within 
ninety  days  of  the  date  of  the  order  evidencing  the  organisation  of  such 
fira  protection  district,   file  a  petition  in  the  county  court  in  which  the 
fire  protection  district  was  organised,  alleging  facts  in  support  of  the 
disconnection*    The  fire  protection  district  front  which  disconnection  is 
sought  shall  ha  made  a  defendant,  and  it,  or  any  taxpayer,  residing  in  that 
fire  protection  district,  may  a  peer  and  defend  against  the  petition.     If 
the  court  finds  that  the  allegations  of  the  petition  are  true  and  that  the 
area  of  land  is  entitled  to  disconnection  it  shall  order  the  specified  land 
disconnected  from  the  designated  fire  protection  district,  and  such  order 
shall  relate  back  to  the  date  of  the  ord®r  evidencing  organisation  of  ssid 
fire  protection  district .* 

It  is  the  contention  of  the  appellants  that  none  of  the  above 
statutory  requirements  was  met. 

The  title  to  the  property  was  prosed  by  the  appellees  without  the 
calling  of  the  plaintiffs  to  the  *tand.    The  fact  they  had  not  testified,  in 
mo  way  implies  that  they  are  not  parties  to  the  action  and  if  the  appellants 
believe  that  it  was  not  the  intention  of  any  of  these  parties  to  join  in  this 
action,  they  could  easily  have  proven  the  same  by  calling  them  as  witnesses. 
Xt  la  further  contended  that  the  record  does  not  contain  facts  that  justify 
a  finding  that  an  area  of  land  sought  to  be  disconnected  is  located  on  the 
border  of  the  district;  but  our  examination  of  the  plat  furnished,  docs 
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indicate  that  the  property  involved  is  on  the  border  of  the 
district  sufficiently  so  to  make  a  substantial  compliance  with 
the  statute. 

Inspection  of  the  territory  sought  to  be  disconnect- 
ed as  it  is  located  on  the  plat  considered  with  the  roads  as 
located,  indicates  that  the  disconnection  of  this  area  will 
not  result  in  the  isolation  of  any  part  of  the  fire  protection 
district.  Ko  road  is  affected  by  this  disconnection  and  each 
parcel  of  the  remaining  fire  protection  district  is  just  as 
easily  accessible  after  as  it  would  be  before  disconnection. 

All  of  the  statutory  provisions  appear  to  have  been 
clearly  complied  with,  and  the  County  Court  of  Greene  County 
did  not  err  in  entering  its  order  of  disconnection,  and  the 
order  of  the  County  Court  of  Greene  County  is  nereby  affirmed. 

Affirmed. 
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L.  «.  RHBROOK  at  al., 

Plaintiff a -Appellees , 


GfiEEIFXKUD  FIRS  PRGTFCTIGH  DISTRICT,  • 
body  corporate  and  politic, 

Daf endant-Appellant , 


Appaal  from 

County  Court  of 
Greene  County 


O'Connor,  P.J. 

The  plaintiffs  successfully  petitioned  the  County  Court  of  Greene 
County  for  an  order  disconnecting  aa  area  of  land  from  the  Greenfield  Fire 
Protection  District.     The  district  has  brought  this  appaal. 

The  plaintiffs  consist  of  fifty  property  owners  owning  a  total  of 
about  5&U  acres.    Their  suit  was  filed  September  16,  1950,     On  December 
22,  1950  the  plaintiffs  ware  granted  laave  to  add  ten  (10)  additional 
parties-plaintiff  and  on  January  23,  1951  the  court  permitted  three  (3) 
additional  parties  to  become  plaintiffs.    The  Fire  Protection  District  was 
organised  by  order  of  the  County  Court  of  Greene  County  August  7,  1950,    The 
legality  of  the  organisation  of  the  District  is  not  in  question. 

The  statute  applicable  to  the  disconnecting  of  an  area  from  a  Fire 
Protection  District  is  as  follows  -  Chap.  127+ ,  Sec.  36,  111.  Rev,  Stat.,  and 
states  as  foil owe  i 

"The  owner  or  owners  of  record  of  any  area  of  land  consisting  of  one  or 
more  tracts,  lying  within  the  corporate  limits  of  any  fire  protection  district 
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organised  after  the  effective  date  of  this  amendatory  act,  which  (1)  con* 
tains  one  hundred  or  more  acres)   (2)  is  located  on  the  border  of  the  fire 
protection  district)  and  (3)  which,  if  disconnected,  will  not  result  in  the 
isolation  of  any  part  of  the  fire  protection  district  from  the  remainder  of 
the  fire  protection  district,  may  have  the  area  disconnected  as  follows! 
"The  owner  or  owners  of  record  of  any  such  area  of  land  shall,  within 
ninety  days  of  the  date  of  the  order  evidencing  the  organisation  of  such 
fire  protection  district,  file  a  petition  in  tlu  county  court  in  which  the 
fire  protection  district  vac  organised,  alleging  facts  in  support  of  the 
disconnection.    The  fire  protection  district  froa  which  disconnection  is 
sought  shall  be  made  a  defendant,  and  it,  or  any  taxpayer,  residing  in  that 
firs  protection  district,  nay  appear  and  defend  against  the  petition.     If 
the  court  finds  that  the  allegations  of  the  petition  are  true  and  that  the 
area  of  land  is  entitled  to  disconnection  it  shall  order  the  specified  land 
disconnected  from  the  designated  fire  protection  district,  and  such  order 
shall  relate  back  to  the  date  of  the  order  evidencing  organisation  of  said 
fire  protection  district. M 

It  is  the  contention  of  the  appellants  that  none  of  the  above 
statutory  requirements  was  met. 

The  title  to  the  property  was  proved  by  the  appellees  without  the 
•ailing  of  the  plaintiffs  to  the  stand.    The  fact  they  had  not  testified,  in 
no  way  implies  that  they  are  not  parties  to  the  action  and  if  the  appellants 
believe  that  it  was  not  the  intention  of  any  of  these  parties  to  Join  In  this 
action,  they  could  easily  have  proven  the  same  by  celling  them  as  witnesses. 
It  is  further  contended  that  the  record    does  not  contain  facts  that  Justify 
a  finding  that  an  area  of  land  sought  to  be  disconnected  is  located  on  the 
border  of  the  district)  but  our  examination  of  the  plat  furnished,  does 


-2- 


: 

■ 
i 

■ 

btxai.  t» 

■ 


indicate  that  the  property  involved  is  on  the  border  of  the 
district  sufficiently  so  to  make  a  substantial  compliance  with 
the  statute. 

Inspection  of  the  territory  sought  to  be  disconnect- 
ed as  it  is  located  on  the  plat  considered  with  the  roads  as 
located,  indicates  that  the  disconnection  of  this  area  will  not 
result  in  the  isolation  of  any  part  of  the  fire  protection 
district.  No  road  is  affected  by  this  disconnection  and  each 
parcel  of  the  remaining  fire  protection  district  is  just  as 
easily  accessible  after  as  it  would  be  before  disconnection. 

All  of  the  statutory  provisions  appear  to  have  been 
clearly  complied  with,  and  the  County  Court  of  Greene  County 
did  not  err  in  entering  its  order  of  disconnection,  and  the 
order  of  the  County  Court  of  Greene  County  is  hereby  affirmed. 

Affirmed. 


: 


1 

■  •       ■ 

-   »rict 

iSBSi 

.  .... 

■ 

i 


SHfe 


• 


fa* 


■  • 


STATE  OF  ILLINOIS 
AriSLLATE  COURT 
THIRD  DISTRICT 

February  Term,  A.  D.  1952 


V 


General  No.  9814 


Agenda  |«*  15 


WEMDELL  D.  Z.  RHESB,  a  minor,  by  GUT  ft         ) 
BBMfllt  hie  fattier  and  next  friend, 

Plaint  iff -Appellant 

▼s. 
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Defendant-Appellee. 


Appeal  from 

Circuit  Court  of 
Champaign  County 

I 


i  1 
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O'Connor,  P.  J. 


On  December  3,  1<H9,  Wendell  D.  Z.  Reese,  a  minor,  19  years  of 
age,  was  operating  Ma  motorcycle  in  a  northerly  direction  on  Prospect 
Street  in  the  City  of  Champaign.    The  streat  runs  northerly  and   southerly 
and  intersects  *t  right  angle*  with  University  Avenue.     Reese  intended  to 
cross  Univ-rsity  Avenue  and  continue  northerly.    The  defendant,  Margaret 
Layraon,  was  operating  a  motor  vehicle  in  the  opposite  direction  on  Pros- 
pect ^troet,  also  approaching  University  Avenue  where  she  intended  to,  and      \y^ 
did,  make  a  left  turn.    The  vehicles  esrae  into  collision  while  the  defen- 
dant was  negotiating  the  left  turn,  resulting  in  injury  to  Reese  and 
damaging  his  motorcycle. 

The  plaintiff,  by  Guy  F.  Reese,  his  father  and  next  friend,  filed 
a  complaint  consisting  of  two  counts „     Count  I  alleges  damages  by  reason 
of  injury  to  the  plaintiff,  and  Count  II  claims  damages  for  injury  to  the 
motorcycle.     The  defendant  filed  an  answer  denying  the  material  averments 
of  the  complaint  and  denied  the  right  of  the  plaintiff  to  recover;  and  also 
filed  with  her  answer  a  counterclaim  to  which  the  plaintiff  filed  an 
answer.     Ho  evidence  was  introduced  to  support  the  counterclaim,  and 
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there  is  no  isssue  before  this  court  vith  reference  to  the  counter- 
claim and  answer  thereto.  V^ 

The  ease  vaa  tried  by  the  court  without  a  Jury  and  resulted 
in  a  judgment  for  the  defendant.  The  natter  is  being  considered  hrre 
on  appeal. 

There  is  practically  no  dispute  as  to  the  facte  of  the  accident. 
It  occurred  at  noon  and  with  the  pavement  dry  an^  th<5  weather  clear.    The 
defendant  was  driving  southerly  on  Prospect  Street  at  a  roa-onable  speed 
^s.  and  with  her  flashing  signal  for  left  turn  in  operation.     In  the  block 
north  of  University  Avenue  (where  she  intended  to  turn  left)   she  saw  some 
children  standing  on  the  southwest  corner  of  University  and  Prospect,     One 
child  wast  her  daughter  and  she  tooted  h^r  horn  in  recognition  of  them.     As 
she  case  closer  to  University  Avenue,   she   alowed  down  as  thsre  was  a  car 
approaching  her  from  the  south.     This  oar  made  a  left  turn  in  front  of  her. 
When  she  was  sure  of  this  left  turn  by  this   eutomobile,  which  was  coming 
toward  her,  she  turned  easterly,  or  to  her  left.     As  the  front  of  her  car 
was  almost  even  with  the  east  curb  of  Prospect  Street,  according  to  her 
testimony,   she  collided  with  the  motorcycle  on  which  this  plaintiff  was 
riUng  and  which  apparently  had  been  traveling  in  back  of  the  car  which 
had  turned  to  the  left  in  front  of  her.    There  is  no  positive  proof  as  to 
the  distanoe  between  this  other  car  and  the  motorcycle. 

The  defendant  saw  the  plaintiff  and  the  motorcycle  simultaneously 
with  the  crash.     She  testified  that  it  the  time  of  the  impact,  her  ear  was 
in  a  diagonal  direction  in  the  northeast  quarter  of  the  intersection. 

The  plaintiff  was  traveling  at  a  speed  of  from  10  to  20  miles  per 
hour  as  he  drove  northerly  in  about  the  middle  of  the  northbound  lane  of 
Prospect  Street.     He  had  entered  the  intersection  when  he  saw  the  defendant's 
car  for  the  first  time.     She  was  coming  toward  him  going  southeasterly.     She 
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was  turning  in  front  of  him,    The  plaintiff  testified  thst  the  •'••feadant't 
car  traveled  only  a  few  feet  from  the  tine  he  fir«t  saw  her  until  the 
collision.     He  traveled  7  to  10  fe^t.     Re  applied  his  hrakes  hut  could  not 
stop  before  the  impact. 

The  plaintiff  was  not  aware  of  the  car  that  ma*e  the  turn  to  the 
Ji«3%  In  front  of  the  defendant  and  did  not  see  a  westerly-  bound  car  turn 
north  on  Prospect.     Likewise,  he  did  not  see  the  girls  on  the  corner.     He 
was  vague  as  to  any  traffic,  except  the  defendants  car  and  only  saw  her 
car  when  she  came  into  his  lane  of  traffic.     The  failure  of  the  plaintiff 
to  see  these  vehicles  ami  the  children  influenced  th«  trial  ,1udge  to  con- 
clude that  the  plaintiff  ^aw  nothing  and,  as  a  consequence,  the  court 
concluded  that  the  plaintiff  failed  to  prove  that  he  MM  in  the  exercise  of 
due  care  for  hi*  own  safety,  and  should  not  be  permitted  to  recover. 
^         fj  The  court  properly  concluded,  and  so  staged     in  his  opinion  that 

negligence  on  the  part  of  the  defendant  was  proved  by  the  greater  weight 
of  the  evidence.  The  court  concluded  that  the  plaintiff *a  failure  to  be 
more  observing  Bade  him  guilty  of  contributory  neglijrenoe. 

The  orux  of  this  appeal  narrows  itself  to  the  conduct  of  the  plaintiff 
at  and  before  the  collision.     We  are  confronted  with  the  question  of  whether 
or  not  the  failure  of  the  plaintiff  to  sea  the  motor  vehicles  at  the  inter- 
section, which  were  not  involved  in  the  collision,  and  the  failure  to  see  the 

pedestrians  on  the  sidewalk,  and  the  failure  to  see  the  defendant  until  she 
f 
|     ease  Into  his  path,  could  arcount  to  contributory  negligence  on  the  part  of 

\    the  plaintiff. 

Except  for  the  defendant's  vehicle,  the  other  traffic  and  the 

pedestrian*  at  the  scene  of  the  accident  were  not  involved  in  this  collision. 

The  motor  vehicles,  of  which  the  plaintiff  was  unaware  in  his  testimony,  were 
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doing  nothing  out  of  the  ordinary.    There  Is  no  reason  to  be]  lrve  that 
the  plaintiff  might  have  collided  with  any  of  them.     He  had  a  rlpht  to 
expect  then  to  drive  aa  they  dirt.     In  the  absence  of  on*  of  thee  vehicle* 
doing  something  unusual,  or  its  noeition  being  each  that  it  caused  the 
plaintiff  to  vary  hie  oouree  or  alter  Mb  speed  or  in  some  oth;  r  way  influ- 
ence his  driving,  3t  can  be  understood  tbet  the  plaintiff  might  not   beware 
Of  its  presence  and.  still  not  be  guilty  of  contributory  negligencfe.     Jt  is 
mot  uncor-mon  for  a  careful  driver  not  to  recall  passing  traffic  or  land- 
mark* which  present  no  particular  hagard  to  him. 

The  plaintiff  saw  the  defendant  vhen  she  entered  his  lane  of 
traffic  in  the  course  of  making  a  left  turn.    That  U  the  type  of  driving 
the  plaintiff  could  be  expected  to  and  did  observe.    This  occurred  suddenly 
end  too  late  to  avoid  the  collision. 

"At  the Him  ■"  of  this  'accident  our'^t^tute  provided  that  the  .driver 
3  xS  of  a  vehicle  approaching  an  intersection  with  intent  to  ma}* *€  left  turn, 

V  £-v  must  do  so  with  caution  and  with  due  regard  for  traffic  approaching  from      j 

*       I  / 

!    (\  the  opposite  direction  and  the  driver. jw&t  not  make  a  left  turn  until  he 

JgS  "  ,,.vv"  (■ ' —  ' 

'     can  do  30  with  safety.     (J\\.  Mr.  gfot-jl/CJh.  ?^r  £ec.  166 M  The  piain- 
V"^        tiff  had  the  right  to  a^tfume  that  the  driver  of  a  car  approaching  this  intersection 

and  intending  to  make  a  left  turn  in  front  of  him  into  University  Avenue,  would 

.--''"  ••' 

comply  wi*fi :  this  requiremont .    Pees  y.  Bfcffl&J  335  I1T«  APP»  318*     BWJWIMIi 
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y'j^.Lfl  The  failure  on  the  part  of  the  plaintiff  to  recall  the  other 

traffic,  which  in  no  way  was  involved  in  the  collision,  and  the  observing 
of  the  defendant's  car  when  she  commenced  h:r  left  turn  in  front,  of  him, 
in  no  way  shows  a  lack  of  due  care  on  the  part  of  this  plaintiff.    We  under- 
stand the  question  of  con  ributory  nagligeace  is  a  question  of  fact  to  be 
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determined  by  the  trial  judge,  but  und»r  the  circumstances  and  the  evi- 
denee  in  this  case,  the  finding  of  the  trial  court  that  the  plaintiff 
was  guilty  of  contributory  negligenca  and  thus  could  not  recover  for  his 
injuries  and  damages  is  not  sustained  by  the  evidence. 

The  judgment  of  the  circuit  Court  1b,  therefor©,  reTcrfe<*  and 
the  cause  remanded  for  a  sew  trial, 

Eevsrned  and  remanded. 
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erly,  and  that  plaintiff  Staples  was  a  guest  passenger;  that 
defendant  Weyant,  proceeding  northerly,  negligently  drove  his  1936 
Chevrolet  automobile  across  the  center  line  of  the  pavement  and 
struck  the  car  of  Cook,  causing  bodily  injuries  to  Cook  and 
Staples,  and  damages  to  Cook's  car.  The  counterclaim  alleged 
that  Weyant  was  driving  his  car  northerly,  towing  a  trailer 
which  was  carrying  a  midget  racing  automobile;  that  Cook's 
car  crossed  the  center  line  of  the  pavement,  struck  and  damaged 
the  Chevrolet  car,  the  trailer,  and  the  midget  racer. 

As  to  the  original  suit  the  errors  complained  of  relate 
solely  to  the  jury's  instructions;  as  to  the  suit  on  the  counter- 
claim, error  is  assigned  as  to  the  admission  of  evidence,  fail- 
ure to  direct  a  verdict  and  failure  to  instruct  the  jury  on 
the  subject  of  damages.  An  examination  of  the  evidence  indi- 
cates that  the  chief  issue  related  to  the  question  as  to  wnich   / 
car  crossed  the  center  line  onto  the  wrong  side  of  the  pavement. 

The  instructions  complained  of  are  as  follows: 

Instruction  No.  30: 

"The  Court  instructs  the  jury  that  one  who  is  volun- 
tarily riding  in  an  automobile  is  not  relieved  of 
the  duty  to  exercise  ordinary  care  and  caution  for 
his  own  safety,  and  if  in  considering  the  complaint 
o;'  Virgil  Staples,  you  find  from  the  evidence  said 
plaintiff  was  voluntarily  riding  in  the  automobile 
in  question,  and  that  he  was  not  exercising  ordinary 
care  and  caution  for  his  own  safety  just  before  and 
at  the  time  of  the  accident  in  question,  and  that 
such  failure,  if  any,  contributed  to  the  Injuries 
complained  of  by  him,  you  should  find  the  defendant 
vreyant  not  guilty  as  to  the  complaint  of  the  plain- 
tiff Virgil  Staples." 

Instruction  No.  31: 

"The  Court  instructs  the  jury  that  if  either  the 
plaintiff  Cook  or  the  plaintiff  Staples  has  failed 
to  show  by  the  greater  weight  or  preponderance  of 
the  evidence  that  he  was  using  due  care  and  caution 
for  his  own  safety  immediately  prior  to  and  at  the 
tine  of  the  automobile  collision,  as  a  result  of 
which  he  claims  to  have  been  injured  and  which  is 
here  in  question,  you  should  find  the  defendant 
Weyant  not  guilty  as  to  tne  complaint  of  that 
plaintiff." 
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Instruction  No.  32: 

"You  are  further  instructed  that  under  Counts  1  and  2 
of  the  complaint  filed  herein,  the  burden  is  on  each 
of  the  plaintjffs  Cook  and  Staples  to  prove  by  the 
greater  weight  or  preponderance  of  the  evidence  that 
he  was  in  the  exercise  of  due  care  and  caution  for 
his  own  safety  at  the  time  and  place  of  the  automo- 
bile collision  as  a  result  of  which  he  clair.3  to 
have  been  injured. 

"You  have  no  right  to  assume  or  take  for  granted, 
without  such  proof  thereof,  that  either  of  the  said 
plaintiffs  was  using  such  due  care  and  caution  at 
the  time  of  such  collision. 

"For  the  plaintiffs  to  recover,  the  said  plaintiffs 
must  also  show  by  the  greater  weight  or  preponder- 
ance of  the  evidence  that  the  defendant  beyont  was 
himself  guilty  of  negligence  which  proximately 
caused  the  injuries  they  respectively  complain  of." 

Instruction  No.  35: 

"the  Court  instructs  the  jury  that  if  after  you  have 
heard  and  considered  all  the  evidence  in  the  case, 
the  arguments  of  counsel,  and  the  instructions  of 
the  Court  as  to  the  law,  you  are  unable  under  your 
oaths  to  say  whose  negligence,  if  any,  was  the 
proximate  cause  of  the  injuries  or  damages  sustained 
by  the  plaintiffs  Cook  and  Staples,  if  any  such  in- 
juries are  shown  by  the  evidence,  then  you  should 
find  the  defendant  tfeyant  not  guilty  as  to  all  of 
the  claims  of  the  said  plaintiffs  Cook  and  Staples." 

It  is  argued  that  Instruction  30  falls  to  confine  the 
negligence  to  such  negligence  which  proximately  contributes  to 
the  injury;  that  Instructions  31  and  32  fail  to  confine  the 
negligence  of  plaintiffs  either  to  that  which  contributes  or 
that  which  proximately  contributes  to  the  injury.  It  is  first 
noted  that  these  instructions  do  not  use  the  term  "contributory 
negligence"  as  argued,  but  rather  the  expressions  "not  exer- 
cising ordinary  care  and  caution",  "failed  to  show  *  *  *  that 
he  was  using  due  care  and  caution",  and  "using  due  care  and 
caution".  It  is  unnecessary  to  consider  whether  or  not  a  dis- 
tinction exists,  as  this  objection  is  without  merit  for  two 
reasons:  first,  a  plaintiff  must  allege  the  use  of  due  care  in 
his  complaint  and  then  has  the  burden  of  proving  it  by  the 
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evidence.  These  instructions  do  no  more  than  set  forth  the 
plaintiffs'  duty  as  to  burden  of  proof  and  the  consequences  of 
such  failure.  Second,  the  plaintiffs  themselves  gave  several 
instructions  using  substantially  tne  same  language,   {n  plain- 
tiffs' given  instruction  No.  1  which  defines  the  issues  this 
language  appears:  "Further,  the  plaintiff  Herbert  Cook  alleges 
*  *  *  he  was  in  the  exercise  of  due  care  and  cuation  for  his 
own  safety  and  the  safety  of  his  property.  *  *  *  The  plaintiff 
Virgil  Staples  alleges  further  that  he  *  *  *  was  in  the  exer- 
cise of  due  care  and  caution  for  his  own  safety."  Plaintiff 
Staples'  given  Instruction  No.  7  is  as  follows: 

"The  plaintiff,  Virgil  Staples,  may  recover  from  the 
defendant,  A.  K.  Weyant,  if  he  proves  as  against 
the  defendant,  by  a  preponderance  or  greater  weight 
of  tne  evidence  and  under  the  instruction  of  the 
Court,  each  and  all  of  the  following  elements: 

1,  That  the  plaintiff,  Virgil  Staples,  just  before 
and  at  the  time  of  the  occurrence  in  question, 
was  usin/j;  reasonable  care  for  his  own  safety. 

2,  That'  the  defendant,  A,  R.  Weyant,  was  guilty  of 
one  or  more  of  the  negligent  acts  or  negligent  omis- 
sions charged  in  said  plaintiff's  complaint,  and 
that  one  or  more  of  such  acts  or  omissions  were  the 
proximate  cause  of  the  occurrence  in  question. 

3,  That  the  plaintiff  sustained  the  injuries  or 
damages,  or  some  portion  thereof,  if  any,  charged 
in  plaintiff's  complaint,  and  that  such  injuries 
or  damages,  if  any,  were  proximately  caused  by 
such  negligence,  if  any,  of  such  defendant." 

Instruction  No.  ft  referring  to  the  plaintiff  Herbert  Cook 
is  exactly  the  same  as  No,  7,  except  for  the  substitution  of 
names,  and  after  the  words  "using  reasonable  care  for  his  own 
safety"  the  addition  of  the  words  "and  that  of  his   property." 
A  party  can  not  be  heard  to  complain  of  an  instruction  when  he 
has  tendered  one  of  like  effect. 

These  instructions,  Numbers  7,  3,  30,  31  and  32  are 
standard  instructions  and  the  giving  of  defendant's  Instruction 
Numbers  30,  31  and  32  was  not  error,  and  especially  so  as  the 
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usual  instruction  was  given  that  the  instructions  were  to  be 
considered  as  a  series  in  connection  with  all  other  instructions 
bearing  upon  the  same  subject. 

As  to  Instruction  Ho.  35  it  is  argued  that  this  is  mis- 
leading in  view  of  the  fact  that  Cook,  the  driver,  and  Staples, 
the  guest,  were  in  different  legal  situations;  that  it  suggests 
that  Cook's  negligence,  if  any,  night  be  imputed  to  Staples; 
and  that  it  suggests  that  if  both  Cook  and  Vieyant  were  negligent 
and  that  the  fault  couldn't  be  sigaled  out,  then  in  such  case 

A 

the  guest  could  not  recover.  This  Court  does  not  so  construe 

the  instruction.  It  does  not  refer   to  "both  the  negligence  of 

Cook  and  i/eyant"  but  refers  to  "whose  negligence"  which  might 

be  applicable  to  one  or  more  than  one  of  the  parties.  This  is 

the  standard  instruction  on  guess  and  conjecture,  and  in  simple 

language  tue  jury  is  instructed  that  ii  they  are  unable  to  say 

whose  negligence  (either  one  or  more  of  the  parties)  caused  the 

injury,  then  the  plaintiffs  cannot  recover.  In  addition  to  this 

the  jury  were  further  instructed  by  plaintiff  Staples'  given 

instruction  No.  15  as  follows: 

"The  Court  instructs  the  jury  that  if  the  plaintiff, 
Virgil  Staples,  proves  by  a  preponderance  or  greater 
weight  of  the  evidence,  and  under  the  instructions 
of  the  Court,  that  at  the  time  of   the  occurrence  in 
question  he  was  a  guest  passenger  riding  in  the 
vehicle  of  Herbert  Cook,  then  under  such  circum- 
stances tne  act  or  acts  of  the  plaintiff,  Herbert 
Cook,  in  driving  hi3  vehicle  are  not  chargeable  or 
imputed  to  the  plaintiff  Virgil  Staples." 

The  giving  of  Instruction  No.  35   did  not  constitute  reversible 

error.  This  Court  has  read  all  of  the  instructions  given  the 

jury  and  taken  as  a  series,  feels  that  the  jury  could  not  have 

been  misled.  The  isoues  were  simple,  and  had  the  jury  believed 

plaintiffs'  version  of  the  occurrence,  they  would  have  recovered. 

-  5  - 


bus 

. 

r  Jen! 


• 


.  i  ■, 


,  - 

•*X   set: 
•Vj?.. 
b«vc  i>n»   «elq«±a  «i»w  a»ueK 

.J9816V  ,  tev   'elllJnisIq 


As  to  the  counterclaim  it  is  urged  that  the  Court  erred 
in  the  admission  of  evidence  as  to  the  lack  of  repairability 
of  the  midget  racer;  that  the  evidence  shows  that  the  racer 
could  have  been,  and  in  fact  was,  repaired;  and  that  the  measure 
of  damages  should  have  been  limited  to  the  cost  of  repairs. 
Although  a  witness  for  counter-defendant  Cook,  one  Chapulis, 
testified  that  he  was  a  garage  mechanic  and  was  familiar  with 
the  repairing  of  racing  cars,  and  that  the  racer  could  have  been 
repaired,  it  appears  that  ne  made  no  examination  of  this  racer 
after  the  occurrence,  but  testified  that  he  had  heard  Weyant 
testify  and  that  from  such  testimony  he  believed  the  midget 
racer  could  have  bMB  repaired,  and  co  Id  have  been  repaired  in 
the  shop  of  witness.  As  opposed  to  this,  counter claimant's 
witness  karshall,  who  was  in  tiie  midget  racing  business  and  was 
familiar  with  this  particular  racer,  testified  that  it  would 
have  no  value  until  it  was  repaired  and  proved  as  a  racing  car; 
that  speed  and  handling  were  the  important  things  in  a  racing 
car,  and  not  merely  that  the  oar  could  be  operated.  Weyant 
testified  that  the  car  could  not  be  and  was  not  repaired  as  a 
racing  car.  This  presented  a  question  of  fact  for  the  jury  and 
it  was  not  error  to  admit  evidence  as  to  the  value  of  the  car 
before  the  damage  to  it  and  the  value  afterwards.  While  it  is 
true,  as  stated  in  Hardware  Hutual  Casulaty  Co.  v.  Baldus,  31b 
Ill.App.2#3i  that  when  personal  property  has  been  injured  by 
the  negligence  of  another  and  can  be  repaired,  the  proper  meas- 
ure of  damages  is  the  cost  of  the  repairs,  the  converse  is 
equally  true  that  where  the  property  cannot  be  repaired,  the 
measure  of  damages  is  the  difference  between  the  fair  cash 
market  value  before  and  after  the  injury.   U'lcJonell  v.  Lake 
brie  &  Western  Ry.  Co.  203  Ill.App.442).  The  evidence  shows 
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that  Weyant  built  this  r^cer  himself  over  a  period  of  three  and 
one-half  years;  that  both  the  motor  and  the  body  had  been  spec- 
ially rebuilt  and  re-constructed  by  him  as  a  racing  car;  that 
after  the  damago  to  it,  it  was  not  possible  to  buy  an  assembled 
motor  for  a  racing  car;  that  he  did  thereafter  re-construct  the 
body  and  did  install  a  standard  Motor  but  that  the  result  was 
not  a  racing  car  as  he  had  before;  that  it  was  3old  to  a  dis- 
abled ex-service  man  who  wanted  to  learn  to  drive  and  to  U3e 
the  car  as  a  free  pass  to  racing  tracks.  The  selling  price  was 

v-500. 00.  There  was  testimony  that  the  value  before  the  injury 

et  seq. , 
was  between  4,2,000,00  and  $2£Q0«Q0«  In  169  A. L. it.  1074, /the  rule 
as  to  damages  appears  to  be  substantially  as  follows: 

tSXX&X&HGtxx 

"*If  as  often  happens,  repairs  cannot  restore  the 
value  of  the  automobile,  it  is  obvious  that  if  the 
plaintiff  is  to  be  fully  compensated  for  the  injury 
done  him,  his  recovery  must  not  be  limited  to  the 
cost  of  the  repairs  made.   In  this  situation  it  nas 
been  held  that  the  measure  of  damages  is  the  cost  of 
repair  plus  the  difference  between  the  value  of  tne 
car  after  the  repair  and  its  value  before  the  injury, 
that  is,  the  cost  of  repairs  plus  the  amount  of  de- 
preciation in  value  of  the  automobile  as  repaired, *" 

There  was  sufficient  evidence  that  the  car  could  not  be  and  was 
not  repaired  as  a  racer.  Its  maximum  value  was  stated  to  have 
been  *2£00.0u  before  the  injury  and  its  salvage  value  ^00. 00. 
Upon  remittitur  the  judgment  of  *2p00.00  was  not  excessive. 
It  was  not  error  to  admit  the  evidence  complained  of  under  the 
circumstances,  as  the  question  of  repairability  w as  one  for  the 
jury,  nor  was  it  error  for  the  Court  to  refuse  to  direct  a 
verdict.  As  to  the  failure  of  the  Court  to  instruct  the  jury 
as  to  counter-claimant's  measure  of  damages,  the  counter-defen- 
dant had  the  opportunity  of  tendering  an  Instruction  on  the 
subject;  not  having  done  so  he  cannot  now  complain. 
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Prom  an  examination  of  the  entire  report  of  proceedings 
it  appears  that  the  plaintiffs  had  a  fair  trial;  the  issues  were 
sinple  and  the  jury  fairly  instructed.  The  jury  believed  that 
Weyant  was  not  negligent  as  to  the  charges  in  the  complaint, 
which  was  consistent  with  their  finding  that  Cook  was  negligent 
as  to  the  charges  in  the  counter-claim.   Finding  no  reversible 
error  the  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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APPELLATE  COURT 


General  No.  9^15 


THIRD  DISTRICT 


FEBRUARY  TEKM 


■v*»»3  46T..A.466 

Agenda  No.  16 


Adran  Wilson,  as  guardian  of 
the  estate  of  Ouida  Frances 
Word,  a  minor, 


vs. 


Donald  B.  Esch, 


Plaintiff -Appellant ,  ) 

) 


) 

Defendant-Appellee.   ) 


Appeal  from  the 
Circuit  Court  of 
Champaign  County 


Wheat,  J. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
of  Champaign  County,  Illinois,  in  favor  of  defendant-appellee, 
based  upon  a  jury's  verdict  of  not  guilty  in  a  personal  injury 
action  arising  out  of  the  collision  of  two  automobiles,  wherein 
Adran  Wilson,  as  guardian  of  the  estate  of  Ouida  Frances  Word, 
a  minor,  is  plaintiff-appellant,  and  Donald  B.  Esch  is  defendant- 
appellee. 

The  amended  complaint  was  originally  directed  against 
Donald  B.  Esch,  Leonard  McAllister  and  Vernon  'J.  Swaim  as  de- 
fendants, but  at  the  close  of  plaintiff's  case  was  dismissed 
as  to  McAllister  and  Swaim,   It  appears  that  during  the  course 
of  the  trial  the  latter  two  defendants  made  a  settlement  with 
plaintiff  and  received  a  covenant  not  to  sue,  the  terms  of 
which  negotiations  were  made  known  to  the  jury,  and  the  cause 
then  proceeded  to  a  conclusion  with  Esch  as  the  remaining 
defendant. 
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It  appears  that  on  January  4,  1950,  the  minor  plaintiff, 
j  Uuida  Frances  i&'ord,  age  thirteen,  was  seriously  injured,   ohe 
v/as  a  passenger  in  a  car  driven  by  her  father,  was  sitting  in 
the  front  seat,  and  between  her  father  and  a  friend  Peggy  Towery 
who  was  holding  a  baby  in  her  arms;  in  the  rear  seat  were  plain- 
tiff^ mother  and  another  young  child.  The  car,  a  1941  Chevrolet, 
was  then  being  driven  by  the  father  of  plaintiff  in  a  southerly 
direction  on  Route  45  north  of  Rantoul,  Illinois,  at  about  4:30 
|  P.M.  The  pavement  was  covered  with  ice  and  it  was  then  raining 
and  sleeting.  A  cinder  road  intersects  Route  ^ 5  from  the  east 
a  short  distance  north  of  the  scene  of  the  collision.  The 
Plymouth  car  of  defendant  Esch  had  been  parked  headed  west  on 
the  north  side  of  this  road  from  thirty  to  one  hundred  fifty 
feet  east  of  Route  45  for  several  days  because  of  some  mech- 
anical failure,  and  on  the  day  in  question  its  windows  and 

windshield  were  covered  with  ice  on  the  exterior  except  for  a 

I 
small  peep-hole  on  the  widdshield.  Esch  had  called  Swaim's 

garage  to  send  a  tow-truck,  which  was  disoatched,  driven  by 

Swaim's  employee,  McAllister.  The  Ford  tow-truck  got  behind 

the  stalled  Esch  car,  pushed  it  onto  the  highway,  and  then 

southerly;  as  the  Esch  car,  being  pushed  by  the  tow-car  was 

fifty  to  one  hundred  fifty  feet  south  of  the  intersection  on 

I  the  highway  the  rear  end  of  the  tow-truck  was  struck  by  the 

south  bound  car  in  which  plaintiff  v»as  a  passenger.   There  is 

a  conflict  in  the  testimony  as  to  whether  or  not  the  car  of 

Esch  was  moving  or  standing  still  at  the  moment  of  collision, 

but  it  appears  that  such  conllict  was  sufficient  to  warrant 

that  issue  being  submitted  to  the  jury.   It  is  charged  that 

defendant  Esch  was  guilty  of  negligence  and  wilful  and  wanton 

misconduct  in  the  operation  of  his  car  and  in  the  exercise  of 
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his  control  over  the  operation  of  the  tow-truck.  By  way  of 
defense  It  Is  urged  that  the  sole  proximate  cause  of  the  injury 
to  plaintiff  was  the  conduct  of  the  driver  of  the  southbound  car 
in  which  she  was  a  passenger. 

Among  the  assignments  of  error  is  the  charge  that  plain- 
tiff was  unduly  limited  on  redirect  examination  as  to  the  wit- 
ness Peggy  Towery.  On  direct  examination  she  testified  that 
she  was  a  passenger  in  the  south  bound  car  and  that  when  she 
first  saw  the  tow-truck  it  was  stopped  forty-nine  feet  ahead; 
on  cross  examination  counsel  produced  a  document  signed  by  her 
but  not  offered  in  evidence,  wherein  she  admitted  that,  isolated 
and  out  of  context,  the  statement  appeared  that  she  saw  the  truck 
stopped  when  she  was  five  hundred  feet  from  it.   She  also  denied 
on  cross-examination  that  such  was  the  fact.  Plaintiff's  attor- 
ney on  re-direct  examination  attempted  to  show  the  circumstances 
surrounding  the  preparation  and  signature  of  the  document  but 
was  denied  the  opportunity  to  do  so.   Likewise  an  offer  of 
evidence  to  so  prove  was  refused  by  the  Court.  The  rulings  of 
the  Court  constituted  error.   (HirsAh  k   Sons  Iron  Co.  v.  Coleman, 
227  111.149,153). 

During  the  argument  to  the  jury  as  to  the  condition  of 
permanent  paralysis  of  plaintiff,  counsel  for  defendant  stated: 
"This  little  girl,  the  evidence  showed,  is  in  the  Crippled 
Children's  Hospital;  and  I  think  most  of  you  know  that  she  can 
continue  there;  and  I  think  most  of  you  know  she  does  not  even 
have  to  pay  for  that."  kn   objection  was  made  which  was  sustained 
by  the  Court  and  the  jury  was  instructed  to  disregard  it,  and 
there  was  a  reluctant  and  ambiguous  withdrawal  of  the  remarks 
by  defendant's  counsel.  This  argument  by  counsel  for  defendant 
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was  improper  and  highly  prejudicial.  The  fact  that  plaintiff's 
bills  were  being  paid  by  others  than  the  defendant  had  no  place 
in  the  suit  and  defendant  was  not  entitled  to  have  any  possible 
liability  reduced  in  amount  because  of  it.   (Davidson  v.  Loomis, 
232  111. App. 515, 519). 

It  is  furthor  argued  that  the  Court  gave  to  the  jury  four   \ 
mandatory  instructions,  each  ending  with  the  peremptory  direction 
to  the  jury  that  they  find  the  defendant  not  guilty.  Considered 
together  these  instructions  added  nothing  feo  the  knowledge  of 
the  jury  as  to  the  law  but  served  merely  as  a  source  o£   confusion. 
The  prejudice  lies,  not  in  the  possible  error  of  any  one  of  these 
instructions  but  in  the  undue  prominence  and  emphasis  of  the  "not 
guilty"  terminology  in  all  of  them;  that  is,  the  cumulative  im- 
pact on  the  thinking  of  the  jury  created  by  the  repetition  of  so 
many  situations  in  which  the  defendant  must  be  found  not  guilty. 
It  say  bo  suggested  that  the  jury  would  be  hard  put  to  envisage 
a  situation  wherein  defendant  would  be  guilty.  A  defendant  ten- 
ders a  multitude  of  instructions,  including  many  peremptory  ones, 
at  his  own  risk  in  the  event  the  case  is  reviewed.  Frequently, 
3uch  instructions  do  not  aid  the  jury  but  rather  ninder  them  in 
the  performance  of  their  duty,  which  is  to  give  each  side  a  fair 
and  impartial  trial,   (Chlsm  v.  Decatur  Newspapers,  Xnc.34Q  111. 
App.42,46).   In  this  connection  it  is  noted  that  defendant's 
given  instruction  Number  33  was  a  peremptory  instruction  and 
told  the  jury  that  defendant  was  not  required  to  exercise  toward 
plaintiff  the  highest  degree  of  care,  tut  only  ordinary  care. 
This  case  did  not  involve  a  common  carrier  so  that  the  standards 
of  care  were  not  involved.  The  giving  of  this  instruction  created 
an  added  confusion  to  the  mental  state  of  the  jury,  and  aay  be 
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said  to  be  analogous  to  one  referring  to  a  "mere"  preponderance 
of  the  evidence,  which  was  criticised  in  Gebhardt  v.  Village  of 
LaGrange  Park.  268  Ill.App.5$6,565,  and  to  the  instruction  "if 
the  evidence  preponderates  but  slightly",  which  was  criticised 
in  Molloy  v.  Chicago  itapid  Transit  _£o, .  335  111.164,172. 

A  careful  review  of  the  entire  report  of  proceedings,  and 
the  briefs  of  counsel,  leads  tliis  Court  to  the  inescapable  con- 
clusion that  sufficient  errors  were  committed  on  the  trial  of 
this  case,  which  taken  cumulatively,  were  prejudicial  to  the 
plaintiff,  deprived  her  of  that  fair  and  impartial  trial  to 
which  she  was  entitled,  and  constituted  reversible  error. 

During  the  pendency  of  this  appeal,  defendant-appellee 
filed  a  motion  to  strike  the  abstract,  or  in  the  alternative  to 
dismiss  the  appeal,  or  as  a  further  alternative  to  tax  the  cost 
of  the  additional  abstract  to  the  appellant,  which  motion  was 
ordered  taken  with  the  case.  This  Court  concludes  that  the 
abstract  furnished  adequate  basis  for  reversal  and  that  the 
costs  of  the  supplemental  abstract  should  follow  the  case,  by 
reason  of  which  it  is  ordered  that  said  motion  be  denied  and 
that  the  costs  of  the  abstract  and  supplemental  abstract  be 
taxed  as  costs  in  the  case. 

Additional  errors  assigned  need  not  be  discussed  as 
upon  a  nee  trial  these  questions  will  probably  not  arise. 
By  reason  of  the  foregoing,  the  judgment  of  the  Circuit  Court 
is  reversed  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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MARGARET  DOERING  and 
ALMA  JURGENSEN, 

Appsllants, 


v. 


EARL  FRANKLYK  WARNER  et  al., 
Appellees . 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 


3  45I.A.  466' 


MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE 


COURT. 

Appellees  in  their  brief  point  out  various  viola- 
tions by  appellants  of  the  rules  of  this  court  with  respect 
to  appeals.  The  points  they  make  are  as  follows: 

1.  That  no  notice  of  appeal  was  served  on 
Security  Mutual  Life  Insurance  Company,  party  defendant 
and  mortgagee  of  the  property  in  question. 

2.  That  the  complaint  for  partition  was  filed  in 
the  names  of  Margaret  Doering,  Alma  Jurgensen  and  Walter 
Doering;  that,  thereafter,  Walter  A.  Doering  by  petition 
averred  that  he  had  not  authorized  or  retained  appellants' 
attorney  to  represent  him;  that  Margaret  Doering  was 
incompetent  and  not  capable  of  entering  into  any  agreement 
to  retain  a  lawyer  and  had  not  retained  a  lawyer;  that  the 
suit  was  filed  without  the  consent  of  either  Walter  A. 
Doering  or  Margaret  Doering;  that  Walter  A.  Doering  was 
dismissed  as  one  of  the  plaintiffs  and  made  a  party  defend- 
ant; that  Margaret  Doering  was  represented  by  a  guardian 

ad  litem  who  has  not  prosecuted  an  appeal  on  her  behalf; 
that  therefore  the  notice  of  appeal  is  not  correct  in 
stating  that  the  appeal  was  taken  by  the  plaintiffs  afore- 
said, nor  is  the  appeal  properly  titled. 


-2- 

3.  That  the  abstract  of  record  does  not  include 
numerous  natters  necessary  to  be  considered,  on  appeal, 
among  others:  the  decree  from  which  the  order  of  appeal 
is  prosecuted;  the  order  allowing  fees  to  the  trustee, 
from  which  there  is  also  an  appeal;  the  petition  for 
fees,  concerning  which  complaint  is  made;  the  wholly 
inadequate  abstract  of  the  pleadings;  the  master's 
report;  the  objections  thereto,  and  the  complete 
omission  of  all  the  testimony  offered  on  behalf  of 
defendants. 

No  reply  was  made  to  these  charges  of  omissions 
and  deficiencies.   In  fact,  on  oral  argument  they  were 
expressly  admitted. 

Appellees  urge  that  the  appeal  should  be  dis- 
missed, and  considering  the  numerous  violations  of  the 
rules,  we  have  concluded  to  sustain  this  motion. 

Appeal  dismissed, 
Tuohy,  P.  J.,  and  Pobson,  J.,  concur. 
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THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS 
ON  THE  RELATION  OF  THE  STANDARD  LIME 
&  STONE  COMPANY,  a  corporation, 
Relator,  etc., 

Appellee, 


v. 


VILLAGE  OF  McCOOK,  WILLIAM  E.  KROLL, 
President  of  the  Board  of  Trustees 
of  the  Village  of  MoCook,  JOHN  CAPONE, 
Village  Clerk  of  the  Village  of  McCook, 
and  TONY  SNYDER,  MICHAEL  SIKICH, 
GEORGE  WAGNER,  JOHN  CRNKOVICH,  PHILLIP 
SVETICH  and  WILLIAM  L.  AL3ERTS0N, 
Trustees  of  said  Village  of  McCook, 


APPEAL  FROM 
SUPERIOR  COURT, 
COCK  COUNTY. 


tj&4G  I.A.  467 


Appellants.   ) 
MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE 
COURT. 

The  relator,  Standard  Lime  &  Stone  Company,  operates 
a  plant  in  the  Village  of  McCook.   It  applied  to  the  village 
for  a  building  permit  for  an  addition  to  the  plant  and  was 
refused.  Thereupon,  this  mandamus  action  was  brought.   It 
is  agreed  that  all  formal  requirements  for  obtaining  a  permit 
were  fulfilled.  The  sole  issue  presented  to  the  trial  court 
was  the  legal  sufficiency  of  the  amended  answer,  which  al- 
leged in  substance  that  the  existing  plant  as  now  operated 
constitutes  a  nuisance  and  the  construction  of  an  addition 
to  the  plant  would  augment  that  nuisance.  The  court  below 
allowed  a  motion  to  strike  the  amended  answer  and  ordered 
the  writ  to  issue.  The  permit  was  issued  in  accordance  with 
the  writ  and  the  building  was  completed  and  is  now  in 
operation. 

A  motion  has  been  made  to  dismiss  the  appeal  on  the 
ground  that  the  issue  has  become  moot.  This  motion  was  taken 
with  the  briefs,  and  must  now  be  allowed.   No  order  entered 
by  this  court  can  have  any  effect  on  this  controversy.  The 
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permit  cannot  be  revoked  and  this  court  cannot  order  the 
building  demolished  or  removed.   The  village  or  its  resi- 
dents must  proceed  by  complaint  in  equity  or  whatever  ether 
remedy  may  appear  available  to  them  to  adjudicate  the  ques- 
tion of  nuisance  in  the  operation  of  the  plant.   It  was 
urged  on  oral  argument,  that  a  decision  in  this  case  is 
important,  as  it  might  be  argued  by  the  relator  in  other 
litigation  concerning  the  matter  that  this  case  adjudicated 
the  issue  of  nuisance  against  the  village.  We  consider  it 
clear  that  the  sole  issue  decided  by  the  trial  court  was 
that  the  village  could  not  deny  the  building  permit  on 
the  assumption  that  the  contemplated  use  of  the  building 
would  constitute  a  nuisance.   It  did  not  and  could  not  in 
this  proceeding  pass  upon  the  question  as  to  whether  the 
ultimate  operation  or  use  of  the  building  would  be  a 
nuisance. 

The  case  of  Brownlow  v.  Schwartz,  261  U.S.  216, 
is  directly  ±n   point.  There,  petitioner  was  seeking  a 
writ  of  mandamus  to  compel  the  Commissioners  of  the  District 
of  Columbia  to  issue  a  building  permit.  The  loweT  court 
refused  the  writ,  but  the  court,  of  appeals  ordered  it  to 
issue  and  thereupon  the  permit  was  issuer1  and  the  building 
completed.   The  Supreme  court  held  that  the  case  was  moot 
since  there  was  no  remedy  the  court  could  provide.   The 
involuntary  nature  of  the  action  of  the  commissioners  was 
held  to  be  of  no  consequence  since  the  action  which  was 
the  sole  matter  in  controversy  had  been  completed.   To 
the  same  effect  is  City  of  West  University  Place  v.  Martin 
et  al.,  132  Tex.  3?S  123  S.W.  2d  638. 
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Defendants  cite  City  of  Miami  gt  al.  v.  McCrory 

Stores  Corporation  et  al..  lFl  Fed.  2d  36P,  370,  to  support 
their  contention  that  the  issuance  of  a  permit  and  comple- 
tion of  a  building  does  not  make  a  case  moot.  That  was  a 
suit  for  an  injunction  to  restrain  the  enforcement  of  a 
building  ordinance.  The  procedure  followed  in  that  juris- 
diction, unlike  the  Illinois  practice,  permitted  the  court 
to  award  an  injunction  and  also  to  order  the  issuance  of 
a  building  permit.   After  the  entry  of  the  judgment  and 
before  the  appeal  a  permit  was  issued  pursuant  to  the  order. 
A  motion  to  dismiss  the  appeal  was  denied  and  the  court 
went  on  to  consider  the  propriety  of  the  issuance  of  an 
injunction.   In  distinguishing  the  case  of  Brownlow  v. 
Schwartz,  261  U.S.  216 ,  the  court  accepted  appellants' 
contention  that  there  the  controversy  was  over  the  issuance 
of  a  permit  and  did  not  involve  the  enforcement  or  validity 
of  an  ordinance?  that  while  the  decree  (in  City  of  Miami 
v  McCrory)  did  order  the  issuance  of  a  permit,  "*  *  *  Its 
prime  and  main  provision  was  the  one  permanently  enjoining 
the  city  from  -nforcing  its  ordinance."   In  rendering  its 
decision  the  court  said,  "While  the  matter  is  not  free  from 
doubt,  we  arc  of  the  considered  opinion  that  the  controversy 
is  not  moot  and  that  a  decision  by  us  on  the  merits  is 
called  for."   That  case  is  not  authority  for  defendants' 

position.   In  Welton  v.  ^0  East  Oak  Street  Building 

Corporation,  70  Fed.  2d  377,  cited  by  defendants,  the 
court  of  appeals  ordered  a  mandatory  injunction  to  Issue 
requiring  the  reconstruction  of  a  building  erected  In 
violation  of  the  zoning  ordinance,.   The  issues  in  such 
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a  c?.se  are  different  from  that  in  the  case  now  before  this 
court.   In  the  instant  case  the  sole  remedy  obtainable  was 
a  writ  compelling  the  issuance  of  a  permit.  After  the 
permit  was  issued,  both  the  issue  and  the  remedy  dis- 
appeared.  The  case  is  clearly  moot. 

Appeal  dismissed 0 

Tuohy,  P.  J.,  and  Robson,  J.,  concur. 
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WILLIAM  C.  MARTIN, 


Appellant, 


v. 


NEW  YORK,  CHICAGO  &  ST.  LOUIS 
RAILROAD  COMPANY,  a  corporation, 

Appellee, 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 
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MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 
Plaintiff  sued  for  personal  injuries  under  the 
Federal  Employers'  Liability  Act.   A  trial  with  a  Jury 
resulted  in  a  verdict  of  not  guilty,  and  judgment  entered 
thereon  on  October  17>  1950. 

On  October  25>  1950>  an  order  was  entered  extend- 
ing the  time  within  which  plaintiff  could  file  his  motion 
for  new  trial  "to"  November  15  >  1950.   By  stipulation  of 
the  parties,  an  order  was  entered  on  November  15  extending 
the  time  to _ file  the  motion  for  new  trial  "to"  the  22nd  day 
of  November,  1950.   The  motion  for  new  trial  was  filed 
November  22,   Upon  defendant's  motion  to  strike  the  motion 
for  new  trial,  the  court  on  December  6,  1950,  entered  an 
order  striking  the  motion  for  new  trial,  from  which  order, 
and  judgment  previously  entered  on  the  verdict,  plaintiff 
appeals. 

If  the  trial  court  correctly  struck  the  motion 
for  new  trial,  then  the  particular  errors  assigned  in  this 
court  can  not  be  considered  because  of  the  absence  of  a 
motion  for  new  trial.   Supreme  Court  Rule  22  provides? 
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"Any  party  who  fails  to  file  a  motion  for  new- 
trial,  as  herein  provided  shall  be  deemed  to 
have  waived  the  right  to  apply  for  a  new  trial." 

Todd  v.  S.  S.  Kresge  Oo.,  384  111.  524,  526. 

Section  68  (l)  of  the  Civil  Practice  Act  (ill.  Rev. 

Stat.  1949,  Ch.  110,  par.  192)  provides: 

n  ■*  #  ■*  an(3_  if  either  party  may  wish'  to  move  for 
a  new  trial  or  in  arrest  of  judgment,  or  for  a' 
judgment  notwithstanding  the  verdict,  he  shall, 
before  final  judgment  be  entered,  or  within  ten 
days  thereafter,  or  within  such  time  as  the  court 
may  allow  on  motion  made  within  such  ten  days,  by 
himself  or  counsel,  file  the  points  in  writing, 
particularly  specifying  the  grounds  of  such 
motion,  *  *  *." 

The  time  fixed  for  the  filing  of  a  motion  for  new 
trial  is  statutory,  and  the  court  has  no  power  to  extend,  the 
time  except  within  the  limits  of  the  statutory  authority. 
Schumacher  v.  Llesemeyer,  343  111.  App.  455>  459 • 

We  are  confronted  with  the  question  whether  an 
order  extending  the  time  for  filing  a  motion  for  new  trial 
"to"  November  22nd  includes  or  excludes  the  day  of  the  22nd. 

In  Taylorville  Sanitary  Dist.  v.  Nelson,  334  111* 

510,  514,  the  court  was  called  upon  to  construe  the  meaning 

of  "to"  in  an  order  entered  extending  "time  to  file  the 

bond  lto!  November  14,  192"."   The  bond  was  filed  November 

14  and  approved  by  the  clerk  of  the  co-art.  It  was  there  said: 

"The  bond  for  appeal  was  not  filed  within  the  time 
allowed  by  the  court.   The  right  of  appeal  being 
purely  statutory,  the  statute  granting  it  must  be 
strictly  complied  with.  *  *  *  The  time  for  filing 
the  appeal  bond  was  not  extended  'to  and  including1 
November  14,  and  the  order  was  not  that  it  be  filed 
on  or  before  a  specified  day,  as  such  orders  are 
sometimes  made.   As  this  court  said  in  Stearns  v. 
Sweet,  78  111.  446:   'Talcing  the  word  "to"  in  its 
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plain,  ordinary  and  popular  sense,  as 'we  are  in 
this  instance  required  to  construe  it,  it  is  clear 
the  interest  was  paid  only  until  or  before  the 
26th  inst. — that  is,  embracing  the  time  which  was 
completed  when  the  26th  day  commenced* *  The 
question  involved  was  whether  interest  had  been 
paid,  operating  as  an  extension  of  time,  to  the 
detriment  of  the  sureties.   The  credit  on  each 
note  read:  'Interest  paid  on  the  within  note  to 
July  26, '71.'   In  Webster  v.  French,  12  111.  302, 
a  statute  required  that  jbids  shall  be  received 
until  the  first  day  of  July,  18^9*  at  which  time 
the  bids  shall  be  opened.'   It  was  held. that  the 
word  'until'  was  a  word  of  exclusion  and  excluded 
the  right  to  receive  bids  after  June  30.   It  was 
said:   'Before  the  first  of' July  and  until  the 
first  of  July  convey  nearly,  if  not  precisely,  the 
same  meaning. '   By  way  of  re— enforcement  of  the 
argument  Judge  Caton  said  that  bids  were  invited 
until  a  given  time  but  after  that  time  none  were 
authorized.   Had  no  bids  been  filed  before  the 
first  day  of  July  the  power  of  the  Governor  to  sell 
would  have  been  gone.  All  bids  were  required  to 
be  in  before  that  time.   In. Clark  v.  Ewing,  87  111. 
3^,  time  to  plead  was  extended  by  order  of  court 
to  the  third  Monday  of  July. '  Default  for  want  of  a 
plea  was  entered  on  that  day,  damages  assessed  and 
final  judgment  rendered.  'It  was  held  to  that  day 
must  be  construed  to  mean,  for  the  purpose  of  plead- 
ing, until  the  meeting  of  the  court  on  that  day, 
and  that  it  did  not  include  the  whole  of  the  day." 

In  Brandenburg  v.  Buda  Co.,  299  111.  133,  137>  In 

construing  the  meaning  of  the  word  "to"  in  a  contract,  the 

.court  said: 

"It  is  true,  ordinarily,  that  where  a  contract / 
simply  provides  that  it  is  to  extend  to  a  certain 
date,  the  word  'to,1  as  contended  by  appellant, 
means  until,  and  excludes  the  date  following  it," 

It  is  clear  to  us  that  if  in  the  matter  of ( contract 
"to"  is  to  exclude  the  date  following  the  word,  then,  in  the 
computation . of  statutory  time  the  meaning  of  "to"  will  not 
be  enlarged. 

Since  the  errors  assigned  are  not  properly 

preserved  by -a  motion  for  new  trial,  as. required  by  statute, 

we  are  compelled  to  affirm  the  judgment. 

JUDGMENT  AFFIRMED. 
KILEY,  P. J., AND  LEWE,J,,  CONCUR. 
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E.    A.    GARDNER, 


HELEN  KOHS, 


Appellee, 


Appellant. 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 


346  I.A.  488 


MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 
Defendant  appeals  from  an  order  denying  her 
petition  in  the  nature  of  a  writ  of  audita  querela  in  an 
action  of  forcible  detainer  brought  by  plaintiff  against 
defendant  in  the  Municipal  Court  of  Chicago.   Judgment  for 
possession  had  been  entered  April  21,  1950,  a  certificate 
of  eviction  having  been  previously  obtained  by  plaintiff, 
as  required  by  the  Federal  Housing  and  Rent  Act.   The 
petition,  filed  February  6,  1951j  alleged  that  on  August  7 » 
1950,  the  Federal  Housing  Administrator  revoked  the  certi- 
ficate of  eviction,  and  that  plaintiff  accepted  rent  from 
defendant  through  December  31,  1950. 

The  petition  was  heard  February  16,  1951»  and  the 
only  evidence  offered  by  defendant  in  support  of  said 
petition  was  that  plaintiff  had  accepted  rent  from  the 
defendant  since  the  entry  of  the  judgment  and  through 
December  31*  195° •   Tne  court  denied  the  petition. t    The 
writ  of  restitution  had  been  stayed  to  December  31>  1950; 
under  an  order  of  court,  which  provided:   "Plaintiff  given 
leave  to  accept  rent  without  prejudice  daring  occupancy  by 
defendant  under  stay  of  writ  aforesaid."   Defendant  accepted 


— 2— ■ 

the  benefits  of  the  stay  and  paid  rent  under  such  order. 

It  has  been  held  that  the  acceptance  of  rent, 
under  such  circumstances,  does  not  create  a  new  tenancy 
and  does  not  void  the  judgment  for  possession.   Parradee 
v.  Blinslci,  3^2  111.  App,  292;  Nelson  v.  Berry,  330  111. 
App,  244;  Goroway  v.  Shelby,  331  111.  App.  181. 

The  ancient  common  law  writ  of  audita  querela  was 
intended  to  afford  relief  from  the  consequences  of  a  judg- 
ment or  an  execution  on  the  ground  of  some  matter  of  defense 
or  discharge  arising  subsequent  to  the  rendition  of  the 
judgment  or  the  issuance  of  the  execution.   It  is  the  proper 
remedy  to  invoke  to  avoid  an  execution  which  has  been  sued 
out  after  the  judgment  has  been  released,  paid  or  satisfied 
on  a  prior  execution,  or  where  any  other  matter  has. occurred 
which  operated  as  a  discharge  of  the  judgment.   "  C,  J,  S, 
Audita  querela,  §2;  Nelson  v.  Berry,  supra. 

Neither  the  petition  nor  the  evio.ence  was  sufficient  \y 
to  permit  the  relief  sought  under  the  writ  of  audita  querela. 

The  order  of  the  Municipal  Court  is  affirmed, 

AFFIRMED. 
KILEY,  P. J., AND  LEWE,  J.,  CONCUR 
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APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
on  relation  of  LEO  SLUTZKIN, 
Appellee, 


v. 


VILLAGE  OF  LINCOLNWOOD,  a  munici- 
pal corporation, 

Appellant. 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  respondent,  Village  cf  LIncolnwood,  a  municipal 
corporation, appeals  from  a  judgment  in  a  mandamus  action 
commanding  it  to  issue  a  license  to  the  petitioner,  Leo 
Slutzkin,  to  sell  food  to  the  general  public  on  premises 
located  at  the  southwest  corner  of  Lincoln  and  Crawford 
avenues  in  the  village,  to  permit  him  to  erect  advertising 
display  signs,  furnish  him  with  a  water  supply  and  water 
meter,  and  to  permit  a  public  service  company  to  furnish 
him  with  electricity  and  heating  gas. 

From  the  pleadings  and  evidence  adduced  upon  the 
hearing  it  appears  that  on  April  3,  1951  Leo  Slutzkin, 
petitioner,  entered  into  a  five-year  lease  of  the  property 
located  at  675O  Lincoln  avenue  in  the  village,  to  be  used 
chiefly  as  a  sales  outlet  for  French  fried  shrimp  and  smoked 
fish.   The  property,  consisting  of  approximately  one  acre, 
was  improved  with  a  one-story  frame  building  with  kitchen, 
front  and  side  entrances.   On  May  2,  1951  petitioner  wrote 
the  village  the  following  letter: 

"Please  consider  this  a  request  for  a  license  to 
open  up  a  Seafood  Establishment  at  6750  Lincoln  Avenue, 
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the  Southwest  corner  of  Lincoln  and  Crawford,  in  Lincolnwood. 
This  sales  outlet  will  be  chiefly  french  fried  shrimp,  and 
smoked  fish.   Most  of  the  processing  of  fish  will  be  done 
in  our  Chicago  Plant. 

"Before  we  open  for  business,  we  will  of  course 
level  up  that  gutted  hole  on  the  property,  wc  will  clean 
up  the  place,  paint  the  building,  put  in  new  electrical 
wiring  throughout,  install  toilet  facilities,  waah  basins 
with  hot  and  cold  running  water. 

"We  will  ob-^y  all  local  and  State  ordinances." 
The  village  has  three  ordinances  applicable  to 
establishments  engaged  in  selling  food  to  the  general  public; 
one  governing  restaurants  where  food  is  served  for  consumption 
on  the  premises;  another  governing  food  purveyors,  i.e., 
operators  of  establishments  where  food  is  not  served  for 
consumption  on  the  premises;  and  the  third,  a  general  building 
ordinance  pertaining  to  the  erection  or  alteration  of  buildings. 
The  restaurant  ordinance  contains  a  provision  that  "before 
any  person  or  persons,  firm  or  corporation  shall  be  allowed 
to  operate  a  restaurant  *  *  *,  they  shall  procure  from  the 
Village  Clerk  a  permit  so  to  do  and  pay"  the  license  fee 
therefor;  also  "that  it  shall  be  the  duty  of  every  keeper 
cf  a  restaurant  at  all  times  to  keep  the  premises  *  ••  *  in  a 
clean,  hygienic  and  sanitary  condition";  and  it  imposes  on 
the  members  of  the  Board  of  Health  the  duty  to  inspect  the 
premises  to  ascertain  whether  all  ordinances  and  State  laws 
relative  to  the  keeping  of  restaurants  are  being  complied 
with,  and  to  cause  all  such  ordinances  and  statutes  to  be 
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strictly  enforced.   The  food-purveyor  ordinance  contains 
like  provisions,  and  requires  written  application  for  a 
license  to  be  made  on  forms  supplied  by  the  village  clerk, 
prooerly  filled  out  and  filed  with  him.   "Such  application 
shall  contain  the  name  and  address  of  the  applicant  *  *  *  and 
such  further  information  as  may  be  required  by  the  Board  of 
Health,  in  order  to  inform  them  fully  as  to  the  size  and 
nature  of  the  place  tc  be  used  for  the  purpose  of  the 
business,  and  the  conditirn,  equipment  and  facilities  for 
conducting  the  business  therein,  the  health  of  persons 
in  the  employ  and  the  regulations  and  facilities  provided 
for  them."   One  section  of  the  ordinance  requires  all 
purveyors  of  meats  or  other  perishable  products  to  be  equipped 
with  at  least  one  refrigerator  or  cooling  room  of  adequate 
size  and  capacity  so  as  to  permit,  at  all  times,  free 
circulation  of  air  therein  and  so  as  tc  maintain  a  temperature 
of  forty- two  degrees  Fahrenheit,  or  lower.   The  building 
ordinance  provides  that  "no  building  or  structure  *  *  *  shall 
be  erected,  constructed,  altered  or  repaired  without  a  permit 
therefor,  *  *  *.  No  permit  shall  be  issued  except  with  the 
approval  of  the  building  inspector  *  *  *,   Before  the  erection, 
construction,  alteration  or  repair  of  any  building  or  structure 
«  *  *  fov   WhiCh  a  permit  is  required  *  *  * ,  the  owner,  architect 
or  builder  shall  submit  in  duplicate  to  the  Commissioner  of 
Buildings  at  his  office  full  specifications  and  plans  of  the 
proposed  construction,  alteration,  or  repairs,  and  file  a 
detailed  statement  thereof  in  writing  under  oath.   *  *  *  If 
*  *  *  it  shall  appear  to  said  commissioner  that  the  manner 


_4- 

of  crectirn,  character  of  construction  and  kind  of  material 
are  in  accordance  with  the  ordinances  cf  said  Village," 
he  shall  "aprrove  a  permit  to  make  such  construction  or 
alteration,  and  it  shall  net  be  lawful  tc  proceed  to 
construct,  alter  or  repair  any  building  *  *  *  without  first 
obtaining  said  permit.   The  fees  *  *  **  shall  be  paid  at  the 
time  of  making  the  application  for  a  permit  *  *  *, " 

Petitioner's  letter  was  delivered  to  the  village 
clerk,  and  petitioner  thereafter  repeatedly  telephoned 
the  clerk  with  reference  to  securing  the  license  requested 
in  the  letter.   Slutzkin  readily  conceded  that  the  "stand," 
as  he  referred  tc  it,  would  have  to  be  remodeled,  but  the 
clerk  pointed  out  that  the  letter  would  net  serve  as  a 
formal  application  fcr  p.   license  inasmuch  as  it  was  necessary 
to  submit  plans  and  specifications  under  the  building  code 
which  in  turn  wculd  have  to  be  approved  by  the  building 
commissioner  and  the  village  board  before  the  village  clerk 
cculd  issue  a  license  for  petitioner  to  sel~  food  tc  the 
general  public.   Slutzkin  took  the  position  that  he  did  net 
have  to  conform  with  such  requirements,  and  he  did  not  in  fact 
submit  any  plans  or  specifications.   No  license  was  issued. 

June  1,  1951,  petitioner  filed  his  action  for 
mandamus  to   ceeree  the  village  to  issue  him  a  license, 
and  thereafter  numerous  pleadings  were  filed  by  both  parties. 
The  cause  subsequently  proceeded  to  trial,  and  at  the 
conclusion  cf  the  hearing  the  court  ordered  the  writ  cf 
mandamus  to  issue. 
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Respcndent  takes  the  position  that  the  petitioner 

has  no  right  to  a  license  to  operate  a  seafood  establishment 

and  sell  feed  to  be  consumed  on  or  off  the  premises  without 

complying  with  the  village  ordinances  governing  the  issuance 

of  licenses  to  sell  fo^d,  as  well  as  those  governing  the 

repair  and  alteration  of  buildings;  that  on  the  face  of  the 

pleadings  and  under  the  evidence  petitioner  is  not  entitled 

to  a  license,  and  the  village  officials  would  be  derelict 

in  their  duty  if  they  issued  him  one;  that  the  premises  on 

which  the  petitioner  seeks  to  operate  an  outlet  for  the  sale 

of  seafood  are  not  safe  and  sanitary;  and  that  the  submission 

of  plans  and  specifications  are  a  crnditi'-n  precedent  to  the 

issuance  of  a  license  to  assist  the  village  officials  in 

determining  whether  the  building  is  safe  and  sanitary. 

Since  acquiring  the  lease  and  making  the  letter 

request  for  a  license,  petitioner  has  made  repairs  at  a  cost 

of  approximately  $2000.00;  he  has  "made  whatever  repairs  *  *  * 

were  necessary,"   he  states  in  his  brief.   But  none  of  the 

work»was  done  under  permission  given  or  specif icatiens 

approved  by  the  official  authorities,  as  required  by  the 

ordinances,  and  there  is  no  evidence  that  health  and  safety 

regulations  required  by  the  ordinances  were  complied  with. 

Donald  J.  Whalen,  superintendent  of  the  water  department 

and  building  inspector  of  the  village,  testified  that  he 

had  inspected  the  interior  of  the  building  in  April  of  1951 

and  that  at  that  time  it  was  of  hollow-shell  construction;  and 

that,  pursuant  to  instruction  by  the  court  on  June  20,  1951 » 

he  made  a  further  inspection  of  the  premises,  and  found  that 
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the  structure  was  wholly  rut  cf  alignment  with  reference  to 
the  joistSi  a  condition  obvious  to  the  naked  eye;  that  the 
walls  were  ef  frame  construction,  with  wallboard  on  the 
inside;  that  there  was  no  water  supply  in  the  building; 
and  that  he  had  received  nc   formal  request  for  water  service. 
He  explained  that  all  consumers  cf  water  in  the  village  receive 
water  through  meter  service,  and  thrt  in  order  to  obtain  a 
water  supply  a  prospective  ccnsumer  must  submit  plans  and 
specif i cations  for  his  structure,  and,  if  found  satisf actcry, 
a  meter  vault  and  water  meter  are  then  installed  by  a  bended 
and  licensed  plumber  and  service  installed  in  the  building; 
and  he  stated  that  he  could  not  install  a  water  supply  until 
he  obtained  explicit  authority  from  the  village  clerk. 

There  is  no   plausible  explanation  .  of  record  for 
petitioner's  refusal  to  comply  with  the  formalities 
prescribed  by  the  ordinances  cf  the  village  for  cbtaining 
the  license  requisite  for  conducting  a  food  establishment 
on  the  premises.   When  the  letter  was  transmitted  to  the 
clerk,  petitioner  was  advised  that  an  application  would  have 
to  be  made  and  submitted  for  approval  cf  the  village  authori- 
ties. The  village  clerk  testified  that  he  refused  to  issue 
the  license  because  nc  plans  and  specif icatiens  had  been 
submitted,  as  required,  and  he  did  net  think  the  building 
was  safe  cr  sanitary  since  it  was  of  frame  construction, 
sagged  and  leaned  over,  and  was  adjacent  tr  a  building 
that  had  been  condemned  and  torn  dewn;  also,  that  he  did  net 
consider  the  request  for  a  water  supply  and  water  meter,  or 
for  a  permit  for  the  public  service  cempany  to  furnish  him 


with  electricity  and  heating  gas,  because  petitioner  did  not 
have  a  license.   Moreover,  at  the  time  the  letter  request 
was  made,  the  premises  were  not  cafe  because  of  the  gutted 
hole  on  the  property  which  could  very  well  constitute  an  .-•' 
attractive  nuisance. 

Under  section  23-l»  chapter  24,  Illinois  Revised 
Statutes  1951,  the  authorities  of  a  municipality  have  the 
powers  enumerated  in  sections  23-2  to  23-111,  which  include 
the  right  to  make  all  regulations  necessary  or  expedient 
for  the  promotion  of  health  or  the  suppression  of  disease. 
The  health  power  is  inherent  in  a  municipality,  ana  may  be 
exercised  whether  expressly  granted  or  net,  because  the 
preservation  of  the  health  of  the  public  is  indispensable 
tc  the  existence  of  the  municipal  corporation.   G-undling  v. 
City  of  Chicago,  176  111.  340;  Cleaners  Guild  of  Chicago  v. 
City  of  Chicago,  312  111.  App.  102.  "Police  power  is  hardly 
susceptible  of  exact  definition.   When  the  city  council 
considers  seme  occupation  or  thing  dangerous  to  the  health 
of  the  community  and  in  the  exercise  of  its  discretion 
passes  an  ordinance  to  prevent  such  a  danger,  it  is  the 
policy  of  the  law  tc  favor  such  legislation.   Municipalities 
are  allowed  a  greater  degree  of  liberty  of  legislation  in  this 
direction  than  in  any  ether.  *  *  *  The  most  important  of  the 
police  powers  is  that  of  caring  for  the  safety  and  health 
of  the  community."   Blffer  v.  City  of  Chicago,  278  111.  562. 

Petitioner  evidently  proceeded  on  the  theory  that  he, 
rather  than  the  authorities,  should  be  the  judge  as  tc  the 
nature  and  extent  of  the  repairs  and  alterations  necessary 


for  health  and  safety  purposes,  as  contemplated  by  the 
ordinances,  and  that  a  formal  application  for  a  license  and 
the  approval  of  plans  by  the  village  authorities  as  a  condi- 
tion precedent  tc  the  issuance  of  a  license,  were  unnecessary. 
The  letter  request  for  a  license  shows,  on   its  face,  that  n 
defective  building,  sanitation  and  safety  ccnditi  ns  existed; 
and  even  if  the  letter  were  to  be  considered  as  an  applica- 
ticn,  as  petitioner  contends  it  should  be,  he  would  net  in 
any  event  have  been  entitled  to  a  license  until  all  the 
repairs  and  alterations  which  he  claims  to  have  made, 
without  consulting  the  authorities,  were  effected;  even  then 
there  is  a  possibility  that  the  building  as  altered  wculd 
n^t  meet  the  ordinance  requirements.   Under  the  established 
rule  in  this  Sta.te,  the  writ  of  mandamus  will  be  awarded 
only  in  cases  where  the  petitioner  shows  a  clear  right  tc  it 
and  a  clear  neglect  of  duty  on  the  part  of  defendant  to 
perform  the  act  sought  tc  be  ordered;  and  in  such  cases, 
before  the  writ  will  issue,  petitioner  must  show  a  compliance 
with  all  valid  requirements  of  the  applicable  ordinance. 
People  ex  rel.  Younger  v.  City  of  Chicago,  280  111.  5?6. 
"A  peremptory  writ  of  mandamus  will  not  be  issued  until  the 
right  tc  it  be  clear."  Harrison  v.  People,  101  111.  App.  224. 

There  is  considerable  force  to  respondent's  further 
contention  that  petitioner's  action  cannot  be  maintained 
because  none  of  the  officers  of  the  village  were  made 
parties  respondent.   It  is  elementary  that  a  municipality 
can  act  only  through  its  officers  (People  V.  Dixon,  3^6  111. 
45^);  however,  in  view  of  our  conclusions  as  to  the  merits 
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of  the  case,  it  will  he  unnecessary  tc  discuss  this  nrint 
further. 

Upon  the  showing  made,  petitioner  had  no  clear 
right  tc  a  license  to  operate  a  seaf or d  establishment 
and  sell  feed  for  consumption  either  on  or  off  the  premises, 
without  first  complying  with  the  village  ordinances;  and 
therefore  the  judgment  in  mandamus  sh'uld  not  have  been 
issued.   Accrrdingly,  Judgment  of  the  Circuit  Court  is 
reversed. 

JUDGMENT  REVERSED. 
Burke,  P.  J.,  and  Miemeyer,  J.,  Concur. 
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AUGUSTUS  L.  WILLIAMS, 

Appellant, 


v. 


METROPOLITAN  CASUALTY  INSURANCE 
COMPANY  OF  NEW  YORK,  a  corpora- 
tion, 

Appellee. 


AFPEAL   FROM 
MUNICIPAL   COURT 
OF    CHICAGO 


3  43I.A.  469 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  an  order  of  the  Municipal 
Court  vacating  and  setting  aside  a  judgment  previously 
entered  in  his  favor  against  the  defendant  insurance  company 
in  the  sum  of  $3] 5. 00.   In  the  suit  filed  August  31,  1950, 
plaintiff  sought  damages  for  losses  alleged  to  have  been 
sustained  by  him  within  the  provisions  of  a  disability 
insurance  policy  issued  by  defendant.   Summons  issued  and 
was   made  returnable  September  11,  195°*   0n  that  day  de- 
fendant filed  its  appearance,  and  subsequently  its  motion 
to  strike  the  statement  of  claim.   On  October  11,  1950 
the  case  was  set  for  trial  January  19,  1951 »  and  on  that 
date  continued  to  February  2,  1951  because  the  motion  to 
strike  the  statement  of  claim  was  undisposed  of.   When  the 
matter  was  reached  on  February  2,  1951  before  Judge  Kula  in 
Room  921  of  the  Municipal  Court,  defendant's  motion  to 
strike  had  still  not  been  disposed  of,  and  therefore  the 
trial  was  contined  to  May  11,  1951.   The  minute  clerk  in 
that  room  entered  the  date  fcr  trial  as  May  11,  1951  in  his 
Minute  Book,  but  because  he  did  not  have  the  file  in  this 
case  before  him,  the  date  was  not  entered  on  the  Half  Sheet, 
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which  is  part  of  the  file.   Plaintiff  was  personally  present 
in  Room  921,  and  defendant  was  represented  by  counsel  when 
continuance  of  ths  trial  to  May  11,  1951  was  ordered  by 
the  judge. 

On  February  7,  1951  defendant's  motion  to  strike 
the  statement  of  claim  was  sustained,  and  plaintiff  was 
given  leave  to  file  an  amended  statement  of  claim  within 
ten  days,  and  at  the  same  time  defendant  had  leave  to  plead 
within  ten  days  thereafter.   On  February  16,  1951  plaintiff 
filed  his  amended  statement  of  claim.   By  stipulation  of 
the  parties,  defendant's  time  tc  plead  thereto  was  extended 
to  March  14,  1951.   On  the  latter  date,  defendant  filed  its 
motion  to  strike  the  amended  statement  of  claim  in  the  office 
of  the  clerk  of  the  Municipal  Court.   The  motion  was  stamped 
and  filed,  but  again  it  was  not  entered  on  the  Half  Sheet 
in  the  file. 

On  April  10,  1951  the  case  appeared  on  the  trial 
call  in  Room  921,  without  knowledge  on  the  part  of  defendant 
or  its  attorney,  and  without  either  of  them  being  present. 
Because  defendant's  motion  to  strike  the  amended  statement 
of  claim  did  not  appear  on  the  Half  Sheet,  evidently  due 
to  the  failure  or  omission  of  the  clerk  to  properly  record 
the  filing  of  the  motion,  the  court  entered  an  order  default- 
ing defendant  for  failure  to  file  a  defense,  and  rendered 
judgment  against  it  because  of  the  alleged  default  in  the 
amount  of  S315.OO.   On  that  date  defendant's  motion  to 
strike  was  still  in  the  files  and  was  -pending  and  undisposed 
of. 
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On  May  11,  1951  the  case,  for  the  seccnd  time,  appeared 
on  the  trial  call  in  Rcrm  921.   Defendant's  counsel  appeared, 
and  the  case  was  called  for  trial.   It  was  then  that  defendant 
learned,  for  the  first  time,  that  default  and  judgment  had 
been  entered  against  it  on  April  10,  1951«   Defendant  there- 
upon filed  its  verified  petiticn  to  vacate  and  set  aside 
the  judgment,  and  on  May  1?,  1951 ,  after  hearing  argument 
by  plaintiff  and  counsel  for  defendant,  the  court  vacated 
the  order  cf  default  and  judgment,  and  set  the  case  for 
^  trial.   Plaintiff  appeals  from  that  order. 

In  the  order  vacating  the  default  and  judgment  the 

court  found  that  at  the  time  it  was  entered  "there  was  on 

file  and  undisposed  of  the  written  motion  cf  said  defendant 

to  strike  plaintiff's  Amended  Statement  of  Claim,"   that 

a 
"said  motion  to  strike  *  *  *  had  never  been  set  for/hearing, 

nor  had  said  motion  ever  been  passed  upcn  by  this  Court," 

that  "said  case  was  set  for  trial  on  May  11,  1951>"  that 

the  case  "appeared  upon  the  trial  call  of  May  11,  1951  in 

this  Court,"  that  the  case  "had  heretofore  on  April  10,  1951> 

through  inadvertence  or  mistake,  on  the  part  of  the  clerk 

of  this  Court  *  *  *  wrongfully  been  placed  on  the  trial  call 

for  April  10,  1951,"  and  that  "said  order  of  default  *  *  *  and 

said  judgment  for  $315.00  were  wrongfully  entered  *  *  *   without 

fault  or  negligence  of  said  defendant  or  its  attorneys," 

On  June  1,  1951  plaintiff  filed  a  moticn  and  affidavit 

to  set  aside  the  order  cf  May  17,  1951>  to  which  defendant 

filed  an  answer  asserting  a  good  and  meritorious  defense  based 
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on  payment,  release  and  satisfaction.   On  July  19,  1951 
Judge  Slater  of  the  Municipal  Court  overruled  plaintiff's 
motion,  to  which  exception  was  taken  and  from  which  he 
appeals. 

Defendant's  petition  to  vacate  the  Judgment  does 
not  disclose  any  error  of  fact  not  appearing  upon  the  face 
of  the  record;  it  does,  however,  set  forth  "grounds  for 
vacating,  setting  aside  or  modifying  the  same  [the  Judgment], 
which  would  be  sufficient  to  cause  the  same  to  be  vacated,  set 
aside  or  modified  by  a. suit  in  equity."   (ill.  Rev.  Stat. 
195^1  ch«  37»  sec.  376.)   The  cause  was  not  at  issue  when 
the  Judgment  was  entered;  defendant's  motion  to  strike  the 
amended  complaint  was  still  undisposed  of.   Defendant's 
counsel  were  diligent  throughout  the  proceedings,  and,  as 
the  court  found,  "without  fault  or  negligence."   Undoubtedly 
the  inadvertence  or  mistake  of  the  clerk  in  placing  the  case 
on  the  trial  call  for  April  10,  1951  caused  the  wrongful 
entry  of  the  Judgment.   Under  the  circumstances  it  would 
be  unconscionable  to  permit  the  Judgment  to  stand. 

The  order  of  the  Municipal  Court  is  affirmed. 

ORDER  AFFIRMED. 
Burke,  P.  J.,  and  Niemeyer,  J.,  Concur. 
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LELA  J.  RUSPANTINI,  Executrix  of 
the  Estate  of  ITALO  RUSPANTINI, 
Deceased, 

Appellant, 


v. 


SAMUEL  STEFFEK, 


Appellee. 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


MR.  JUSTICE  NISMEYSR  DELIVERED  THE  OPINION  OF  THE  COURT. 
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Appellant,  executrix  of  the  estate  of  her  deceased 
husband  (hereinafter  called  decedent),  appeals  from  a 
Judgment  for  $10,000  entered  against  her  on  a  counterclaim 
for  damages  resulting  from  personal  injuries  sustained  in 
a  coll:  sion  between  the  automobiles  of  counterclaimant 
and  decedent. 

The  principal  suit  was  instituted  to  recover  damages 
for  the  wrongful  death  of  decedent.   The  defendant  therein 
filed  a  counterclaim  against  the  original  plaintiff  and 
the  Indiana  Harbor  Belt  Railroad  Company  for  injuries 
sustained  by  him  in  the  collision.   The  original  suit 
and  the  counterclaim  against  the  railroad  company  were 

p 

dismissed,  leaving  a  single  action  for  personal  injuries 
under  the  counterclaim.   The  parties  will  be  designated 
plaintiff  and  defendant. 

The  collision  occurred  after  midnight  December  20, 
19^7  on  Halsted  street  near  140th  street  on  an  overpass 
crossing  the  tracks  of  the  Indiana  Harbor  Belt  Railroad 
Company  south  of  the  City  of  Chicago.   The  street  and  overpass 
were  paved  with  asphalt.   The  night  was  cold  and  frosty  and 
the  pavement  slippery.   Plaintiff  charges  and  defendant  admits 
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that  he  was  driving  south  and  decedent  was  driving  north. 

There  were  no  eyewitnesses  to  the  collision  except  the 

'  drivers  of  the  two  cars.   Decedent  died  immediately  after 
the  accident.   Witnesses  who  arrived  a  few  minutes  later 
testified  that  the  cars  were  standing  on  the  west  side  of 
the  pavement  on  the  down-grade  or  south  half  of  the  overpass; 
that  there  were  skid  marks  60  or  70  feet  long  extending 
from  the  northbound  lane  onto  the  southbound  lane  to  within 
a  few  feet  of  plaintiff's  car.   No  one  testified  to  locking 
for  or  seeing  tire  marks  north  of  the  cars.   There  was  no 
evidence  as  to  plaintiff's  habits  of  care,  caution,  sobriety 
or  industry,  and  nothing  to  show  whore  or  how  he  had  spent 
the  evening  or  as  to  his  condition  of  sobriety  immediately 
before  or  after  the  collision.   The  record  (not  the  abstract) 
shows  that  defendant's  objection  to  the  competency  of  plain- 
tiff to  testify  as  to  whore  he  had  been  on  the  evening  of 
the  collision,  was  followed  by  a  conference  in  chambers.. 
Nothing  further  is  shown.   The  plaintiff  was  not  examined 
further  as  to  his  conduct  that  evening  or  anything  relating 
to  the  collision.   At  the  close  of  plaintiff's  evidence 
defendant's  motion  for  a  directed  verdict  was  denied.   She 
offered  no  testimony.   She  made  a  second  motion  for  a 
directed  verdict  on  which  the  court  reserved  its  ruling. 

/Defendant's  motion  for  judgment  notwithstanding  the  verdict 
was  denied.   She  appealed. 

The  first  point  raised  by  defendant  is  that  there  is 
no  evidence  tending  to  prove  that  plaintiff  exercised  reason- 
able care  for  his  own  safety.   Plaintiff.,  the  only  surviving 
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occurrence  witness,  Is  barred  by  section  2  of  the  Evidence 
Act  from  testifying  because  defendant  is  sued  as  executrix. 
Neither  plaintiff  nor  defendant  stressed  that  fact.   Reversing 
their  position  in  the  trial  court,  defendant's  counsel 
assumed  on  appeal  that  plaintiff  was  competent  to  testify 
as  to  the  facts  of  the  collision.   They  say,  "The  plaintiff, 
Steffek,  was  not  asked  to  describe  the  circumstances"  ef 
the  collision.   Plaintiff's  counsel  refer  only  incidentally 
to  the  bar  of  "the  'Dead  Man' s ' statute. "   The  court,  over- 
looking the  capacity  in  which  defendant  was  sued,  erroneously 
drew  unfavorable  inferences  because  of  plaintiff's  failure 
to  testify  as  tc  the  facts  and  circumstances  of  the  collision. 
Plaintiff  employed  additicnal  counsel  and  our  oversight  was 
pointed  cut  in  a  petition  for  rehearing  in  which  defendant's 
objections  to  the  competency  of  plaintiff  as  a  witness  to 
the  collisicn  was  first  brought  to  our  attention.  Defendant 
did  net  abstract  these  objections.  A  rehearing  was  granted. 
Defendant  filed  her  answer.  The  case  was  argued  orally. 

Plaintiff  must  shcxtf  affirmatively  that  at  and 
immediately  prior  to  the  time  of  the  accident  he  was  in  the 
exercise  of  reasonable  care  for  his  own  safety.   Dee  v. 
City  of  Peru,  3^3  111.  36;  Prill  v.  City  of  Chicago,  317  111. 
App.  202.   Where  there  are  no  eyewitnesses  to  the  occurrence 
competent  tc  testify,  such  care  cannot  be  shown  by  direct 
evidence.   It  must  then  be  shown  by  pr^of  of  habits  of  the 
injured  or  deceased  person  and  by  facts  and  circumstances 
from  which  an  inference  of  reasonable  care  arises.   As  said 
in  Newell  v.  C.  C.  C.  &  St.  L.  Ry.  Co. ,  26l  111,  505,  508: 
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"The  allegation  in  the  declaration  that  the 
deceased  was  in  the  exercise  of  due  care  and 
caution  for  his  own  safety  at  the  time  of  the 
accident  was  a  necessary  and  material  allegation 
and  must  be  proven.   As  there  were  no  eye-witnesses 
to  the  occurrence  this  allegation  could  not  be 
proven  by  any  direct  testimony,  but  it  still  devclved 
upon  defendant  in  error  to  establish  the  exercise 
of  ordinary  care  on  the  part  of  her  intestate  by 
the  highest  proof  of  which  the  case  is  capable. 
(Collison  v.  Illinois  Central  Railroad  Co.  239  111. 
532;  Gtollery  v.  Cicero  Street  Railway  Co.  243 
id  29077* 

After  discussing  and  quoting  from  the  two  cases  cited,  the 

court  said! 

"Under  this  rule  a  plaintiff  is  not  permitted, 
in  cases  where  there  are  no  eye-witnesses,  to  merely 
prove  the  accident  which  resulted  in  death  and  then 
rely  upon  the  instinct  of  self-preservatirn  common 
to  all  men  to  establish  the  exercise  of  due  care  and 
caution  on  the  part  of  the  deceased.   It  is  incumbent 
upon  the  plaintiff  in  such  a  case  to  prove  the  habits 
of  the  deceased  as  to  sobriety,  as  to  prudence  and 
the  exercise  of  care  and  caution  in  the  ordinary 
affairs  of  life,  and  as  to  any  other  particular  that 
would  tend  to  throw  light  upon  the  question  of  whether, 
at  the  time  of  the  fatality,  he  was  likely  to  have 
been  in  the  exercise  of  ordinary  care.   In  the  absence 
of  any  proof  whatever  which  would  tend  tc  sh^w  that 
the  deceased  was  in  the  exercise  of  ordinary  care  for 
his  own  safety,  the  defendant  in  error  was  net 
entitled  to  recover.   The  peremptory  instruction 
asked  for  should  have  been  given  upon  this  ground." 

in  Anderson  v.  Chicago,  R.  I.  &  p.  Ry.  Co.,  2^3  111.  App. 

337,  the  court  stated  the  rule  as  follows: 

"The  exercise  of  due  care  by  the  deceased  must  be 
established  by  the  highest  proof  of  which  the  case 
is  capable.  Collison  v.  Illinois  Cent.  R.  Co. , 
239  111.  532;  Illinois  Cent.  R.  Co.  v.  Nowicki, 
148  111.  29;  Chicago  &  A.  Ry.  Co.  v.  Carey,  115 
111.  115;  Missouri  Furnace  Co.  v.  Abend,  10?  111. 
44.   Appellee  offered  evidence  to  shew  that  the 
deceased  was  sober  when  he  left  the  house;  that  he 
sometimes  drank  a  glass  of  whiskey  but  he  was 
always  sober,  and  was  never  known  tc  get  drunk; 
that  he  always  worked;  that  he  worked  for  the 
Illinois  Zinc  Company  for  30  years  and  for  the 
appellant  as  a  section  hand  for  five  years,  and 
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was  in  possession  cf  all  of  his  faculties.  Appellee 
insists  that  this  evidence  was  sufficient  to  estab- 
lish that  the  deceased  was  in  the  exercise  of  due 
care,  and  in  support  of  this  contention  cites 
Missouri  Furnace  v.  Abend,  10?  111.  44;  Chicago 
R.  I.  &  P.R. ,  C.  v. Clark,  108  111.  113;  Toledo 
St.  L.  &  K.  G.  R.  0c.  v.  Bailey,  1^5  111.  159; 
Chicago,  B.  &  Q,,  R.  C.  v.  Gunderson,  17^  111.  495; 
Cleveland  C.  C.  &  St.  L.  Ry.  Cc,    v.  Xeenan, 
190  111.  217;  Chicago  &  A.  R,  Co.,  v.  Wilson,  225 
111.  50;  Moore  v.  Blcomlngton,  D.  &  C.  R.  Co., 
295  HI.  ~&3~.      Upon  examination  it  will  be  found  that 
none  of  these  cases  support  this  contention.   In 
each  of  them  there  was  evidence,  either  direct  or 
circumstantial,  that  the  deceased  was  a  careful, 
prudent  man.   The  law  recognizes  the  fact  that  there 
are  persons  who  are  careless,  heedless  and  inatten- 
tive, as  well  as  those  who  are  careful  and  prudent. 
Colllson  v.  Illinois  Cent.  R.  Co.,  supra. " 

So,  in  Rcadruck  v.  Schultz,  333  111.  App.  476,  cited  by 

plaintiff,  it  was  shown  that  the  deceased  truck  driver, 

plaintiff's  intestate,  was  about  49  years  cf  age,  temperate, 

In  good  health,  possessed  of  all  his  faculties  and  reputed  to 

be  a  cautious  and  competent  driver.   In  Hann  v.  Brocks,  331 

111.  App.  535,  first  cited  in  the  petition  for  rehearing, 

it  was  shown  that  plaintiff's  intestate  was  a  sober,  strong 

and  healthy  man,  a  careful  and  safe  driver  who  at  all  times 

observed  the  rules  of  the  road  and  drove"'  at  a  safe  rate  of 

speed.   Although  the  trial  court  sustained  a  motion  to  strike 

this  evidence,  it  does  not  appear  that  the  jury  were  instructed 

to  disregard  the  testimony.   The  report  of  proceedings 

discloses  that  the  ruling  was  made  out  of  the  presence  of 

the  jury.   The  ruling  of  the  trial  court  was  held  to  be 

erroneous.   The  judgment  for  plaintiff  was  sustained  because 

the  serious  errors  shewn  by  the  record  were  committed  by 

the  defendants  or  were  in  their  favor.   In  this  case  there 

Is  no  evidence  of  the  health  or  habits  of  plaintiff  creating 
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a  presumption  of  due  care.   Plaintiff  is  forced  to  rely 
solely  on  the  circumstances  shewing  or  tending  to  shew 
that  the  collision  occurred  in  the  lane  for  southbound 
traffic  and  that  consequently  plaintiff  was  where  he  had 
a  right  to  be  when  the  automobiles  collided.   Due  care  by 
plaintiff  is  a  question  wholly  independent  of  the  negligence 
of  defendant.   Prill  v.  City  cf  Chicago,  supra.   No  inference 
as  to  speed  of  the  automobile,  the  sobriety  or  vigilance  of 
the  driver  can  be  drawn  from  the  fact  the  automobile  is  in 
the  proper  driving  lane.  Proof  of  habits  of  care  and  caution 
would  create  an  inference  of  reasonable  speed,  sobriety  and 
watchfulness,  and  tend  to  prove  due  care.   No  evidence 
tending  to  prove  these  facts  was  offered.   There  being  no 
evidence  tending  to  establish  due  care  by  plaintiff,  the 
trial  court  should  have  directed  a  verdict  for  defendant 
or  entered  judgment  for  her  notwithstanding  the  verdict. 
This  conclusirn  makes  it  unnecessary  to  consider  other 
pcints  raised  and  argued  by  defendant. 
The  judgment  is  reversed, 

REVERSED. 
Burke,  P.  J.,  and  Friend,  J,,  Concur. 


r\l. 
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Case  No.  139 

Lela  J.  Ruspantini,  Executrix  of  Estate  of  Italo  Rus- 

pantini,  Deceased,  Appellant,  v.  Samuel  Steffek,     CJd->- 

Appellee.  ^  ^  ^  ^ 

1.  Automobiles  and  motor  vehicles,  §  102.1  ■ — plaintiff's  burden 
of  proof.  Plaintiff  in  automobile  accident  case  was  hound  to  prove 
not  only  that  defendant's  intestate  was  guilty  of  negligence  hut  that 
plaintiff  was  in  exercise  of  due  care  for  his  own   safety. 

2.  Automobiles  and  motor  vehicles,  §  124  * — circumstantial  evi- 
dence. It  is  only  in  absence  of  eyewitnesses  to  accident  that  plaintiff 
may  rely  on  inferences  drawn  from  circumstantial  evidence  and  habits 
of  care  and  caution  to  prove  exercise  of  due  care  by  plaintiff  for  his 
own  safety. 

3.  Automobiles  and  motor  vehicles,  §  143.1  * — propriety  of  direct- 
ing verdict.  Where  plaintiff  in  automobile  accident  case  appeared  as  a 
witness  and  testified  as  to  his  ownership  of  automobile  and  ill  health 
following  collision  but  failed  to  produce  any  testimony  showing  exercise 
of  due  care  on  his  part,  and  no  reason  appeared  of  record  why  plaintiff 
was  not  examined  as  to  circumstances  of  collision  and  his  conduct 
immediately  before  collision,  court  was  bound  to  presume  that  plain- 
tiff's testimony  as  to  circumstances  of  collision  would  have  been  un- 
favorable to  him ;  hence  trial  court  should  have  directed  a  verdict  for 
defendant  or,  after  verdict  for  plaintiff,  entered  judgment  for  defendant 
notwithstanding  verdict. 

4.  Evidence,  §  89  * — presumptions.  Where  testimony  within  control 
of  a  party  is  not  produced,  a  presumption  arises  that  such  testimony 
would  be  unfavorable  to  such  party. 

Appeal  by  plaintiff  from  the  Superior  Court  of  Cook  County ;  the  Hon. 
George  M.  Fisher,  Judge,  presiding.  Heard  in  the  first  division  of 
this  court  for  the  first  district  at  the  October  term,  1951.  Reversed. 
Opinion  filed  February  11,  1952. 

Burt  A.  Crowe,  of  Chicago,  for  appellant;  Carl  E. 
Abrahamson,  of  Chicago,  of  counsel. 

Philip  E.  Ryan,  and  Thomas  C.  Hollywood,  both  of 
Chicago,  for  appellee;  Philip  E.  Ryan,  of  Chicago,  of 
counsel. 

Mr.  Justice  Niemeyer  delivered  the  opinion  of  the 
court. 

Defendant  to  a  counterclaim  filed  in  her  original 
action  against  counterclaimant,  appeals  from  a  judg- 
ment of  $10,000  entered  on  the  counterclaim  for  dam- 
ages arising  out  of  personal  injuries  sustained  in  a 
collision  between  the  automobiles  of  counterclaimant 
and  counterdefendant's  intestate. 

Counterdefendant,  hereinafter  called  defendant,  ori- 
ginally brought  suit  against  counterclaimant,  herein- 
after called  plaintiff,  for  damages  arising  out  of  the 
death  of  her  intestate  as  a  result  of  the  collision.  This 
action  was  dismissed  and  a  trial  was  had  on  the  coun- 
terclaim. The  collision  occurred  about  midnight 
ember  20,  1947,  on  Halsted  street  at  an  overpass  over 
the  tracks  of  the  Indiana  Harbor  Belt  Railroad  Com- 
pany in  Chicago.  Plaintiff  was  driving  south.  De- 
fendant's intestate  was  driving  north.  The  street  was 
paved  with  blacktop  asphalt.  The  night  was  cold  and 
frosty  and  the  pavement  slippery.  There  were  no  eye- 
witnesses of  the  collision  except  the  drivers  of  the  two 
cars.    Defendant's  intestate  died  almost  immediately 
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after  the  accident.  The  cars  came  to  rest  on  the  right- 
hand  side  of  the  street  for  southbound  traffic.  There 
were  skid  marks  60  or  70  feet  from  the  northbound 
lane  to  the  southbound  lane  to  within  a  few  feet  of 
plaintiff's  automobile.  Plaintiff  testified  that  on  the 
day  of  the  accident  he  owned  a  1937  Chevrolet  in  first 
class  condition,  with  no  damage  on  it.  He  then  testi- 
fied to  the  injuries  claimed  by  him.  He  was  not  cross- 
examined.  He  gave  no  testimony  as  to  his  conduct 
and  the  handling  of  his  automobile  at  and  immediately 
prior  to  the  collision.  At  the  close  of  plaintiff's  case 
defendant  moved  for  a  directed  verdict,  which  was 
denied.  The  jury  returned  a  verdict  assessing  plain- 
tiff's damages  at  $10,000.  Defendant's  motion  for 
judgment  notwithstanding  the  verdict  was  denied. 

[1-4]  One  of  defendant's  contentions  on  appeal  is 
that  there  is  no  evidence  tending  to  prove  the  exercise 
of  due  care  by  plaintiff  for  his  own  safety.  Plaintiff 
takes  the  position  that  he  may  prove  his  case  by  cir- 
cumstantial, as  well  as  by  direct,  evidence;  that  the 
position  of  the  cars  after  the  collision  and  the  skid 
marks  on  the  pavement  show  that  the  collision  took 
place  in  the  southbound  traffic  lane,  thereby  creating 
a  presumption  of  negligence  on  the  part  of  defendant's 
intestate.  Plaintiff,  however,  was  obliged  to  prove 
not  only  that  defendant's  intestate  was  guilty  of  negli- 
gence, but  that  he  himself  was  in  the  exercise  of  due 
care  for  his  safety.  It  is  only  in  the  absence  of  eye- 
witnesses to  the  accident  that  plaintiff  may  rely  on 
inferences  drawn  from  circumstantial  evidence  and 
habits  of  care  and  caution.  Elliott  v.  Elgin,  J.  &  E. 
Ry.  Co.,  325  111.  App.  161.  In  that  case  suit  was 
brought  for  the  wrongful  death  of  two  of  three  persons 
in  an  automobile  which  collided  with  a  train  of  the  de- 
fendant. No  effort  was  made  to  procure  the  attendance 
of  the  driver  of  the  car— the  third  occupant.  Over  ob- 
jection of  defendant,  plaintiffs  were  permitted  to  offer 
testimony  of  the  habits  of  care  of  the  decedents.  On 
review  the  court  held  that  this  testimony  concerning 
the  habits  of  the  deceased  was  inadmissible  because 
it  did  not  appear  that  efforts  had  been  made  to  pro- 
cure the  attendance  of  the  driver.  The  cause  was  re- 
manded with  directions  to  enter  judgment  for  defend- 
ant for  failure  to  prove  the  exercise  of  due  care  on  the 
part  of  plaintiffs'  intestates.  The  present  case  is  un- 
like the  case  of  Roadruck  v.  Schultz,  333  111.  App.  476, 
cited  by  plaintiff.  In  that  case  both  drivers  of  the 
vehicles  involved  in  the  collision  were  killed.  There 
were  no  eyewitnesses.  The  court  held  that  the  plain- 
tiff's case  could  be  proved  by  the  best  evidence  avail- 
able, and,  in  the  absence  of  eyewitnesses,  the  jury 
were  warranted  in  drawing  an  inference  of  due  care 
on  the  part  of  plaintiff's  intestate  from  the  circum- 
stances in  evidence.  Here  the  plaintiff  appeared  as 
a  witness  and  testified  as  to  his  ownership  of  the  auto- 
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mobile  and  its  condition,  and  to  his  ill  health  follow- 
ing the  collision.  No  reason  appears  of  record  why- 
he  was  not  examined  as  to  the  circumstances  of  the 
collision  and  his  conduct  at  and  immediately  before  the 
collision.  Under  the  well  established  rule  that  where 
testimony  within  the  control  of  a  party  is  not  produced 
a  presumption  arises  that  such  testimony  would  be  un- 
favorable to  such  party,  we  must  presume  that  plain- 
tiff's testimony  in  this  case  as  to  the  circumstances 
of  the  collision  would  have  been  unfavorable  to  him. 
No  obligation  rested  upon  the  defendant  to  cross-ex- 
amine him.  Plaintiff  having  failed  to  produce  any 
testimony  tending  to  show  the  exercise  of  due  care  on 
his  part,  the  court  should  have  directed  a  verdict  or, 
after  the  verdict,  entered  judgment  for  the  defendant 
notwithstanding  the  verdict. 

The  judgment  is  reversed. 

Reversed. 

Burke,  P.  J.  and  Friend,  J.,  concur. 
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IN  THE 
APPELLATE   COURT    OF    ILLINOIS 
SECOND  DISTRICT 
OCTOBER    TERM,  A.   D.    195l. 


I.A.  470 


ROSE  PETROSKY, 


Plaintiff -Appellant , 


vs. 


THE  GREAT  ATLANTIC  AND   PACIFIC 
TEA   COMPANY, 

Defendant -Appellee , 


Appeal   from 
Circuit  Court  of 
Mc Henry  County, 


WOLFE, —   J. 

Rose  Petrosky  brought  a  suit  in  the  Circuit  Court 
of  McHenry  County  against  the  Great  Atlantic  and  Pacific  Tea 
Company,  for  personal  injuries  she  alleged  to  have  sustained 
because  she  fell  on  the  store  floor  of  the  defendant  company, 
while  she  was  a  regular  customer  therein.   She  claims  that 
there  was  washing  powder  of  some  kind  upon  the  floor,  and 
while  she  was  walking  over  it  she  slipped  and  fell  and  was 
injured. 

In  her  complaint  she  charges  that  the  defendant 
company  was  operating  and  controlling  a  retail  grocery  store 
in  the  city  of  Woodstock,  McHenry  County,  and  that  plaintiff 
was  lawfully  and  rightfully  on  the  premises;  that  it  was  the 
duty  of  the  defendant  by  its  agents  and  servants  to  exercise 
due  care  and  caution  for  the  safety  of  its  customers  including 
the  plaintiff,  while  on  the  premises;  that  they  negligently 
allowed  and  permitted  washing  powder,  or  some  like  substance 
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to  remain  on  the  floor  where  it  was  customary  for  persons  to 
walk,  thereby  causing  the  floor  to  become  slippery  and  dangerous 
for  customers  to  walk  on  the  same;  that  the  plaintiff  while 
using  due  care  for  her  own  safety,  slipped  on  said  washing 
powder,  or  other  like  substance,  and  fell  and  was  thereby 
thrown  with  great  force  and  violence  upon  the  floor,  and  as 
a  result  thereof,  she  was  severely  injured. 

The  defendant  filed  its  answer  and  admitted  that  it 
owned  and  controlled  the  store  as  alleged  in  the  complaint, 
and  also  admitted  the  plaintiff  was  on  the  premises  of  the 
defendant,  but  state  they  have  no  knowledge  of  whether  the 
plaintiff  was  lawfully  and  rightfully  at  the  invitation  of  the 
defendant  on  said  premises.   They  deny  that  they  negligently 
permitted  washing  powder,  or  other  substance  to  remain  on  the 
floor,  and  specifically  deny  that  the  plaintiff  was  in  the 
exercise  of  due  care  and  diligence  for  her  own  safety,  and 
deny  that  the  plaintiff  suffered  any  injuries  caused  by  their 
negligence,  and  denies  that  she  is  entitled  to  any  relief  or 
damage  thereby. 

Later  the  complaint  was  amended  by  asking  damages 
for  loss  of  time  from  her  work  and  gains  and  benefits  that 
she  would  reasonably  have  acquired  if  she  had  not  been  injured, 
and  that  at  all  times  she  suffered  great  pain  and  mental  anguish, 
and  has  been  compelled  to  spend  large  sums  of  money  for  services 
of  physicians,  surgeons,  and  hospital  care,  X-ray  treatment  and 
for  medicine  in  endeavoring  to  be  cured  of  her  injuries. 

The  case  was  submitted  to  a  jury  and  after  both  sides 
put  in  their  evidence  and  the  instructions  of  the  Court  given,    1  \ 
the  jury  found  the  defendant  not  guilty.   The  Court  overruled  a 
motion  for  a  new  trial  and  judgment  was  entered  on  the  verdict 


.s 

am  alssiBi  oi 
ejjoier>-  >jqxle   emooecf  oct  to  led*  ,jIIbw 

ft  no  3lli3w  otf  siemorfai/o  rrol 

rxissw  biBB  n  a  Qvb  gnxex/ 

ilol,  bna    tsr  10   tnebwoq 

ejb  f>GB    -  .  >1  ^saig  rictxw  nworrrf* 

.bent/fax  Y-i^Qvee   bbw  e_ie    tlosiorI^  ilistoi  b 

cfl   *arfd  :'>&  bas  lewer  ibneleb   eriT 

sd-n±6lq-  viocfe   ericr  ballonctnoo  baa  bonwo 

edi  1c  ~;.13aisLq  edi  bscrctxrdbB  oaffl  bm 

er£.\:  arid"   ub  jIL^Iid-^Li  has  ^IIsjIwbI  t  2&Iq 

tad$  YA&b  x&dT     .seeima'iq  bxss  no   cfnsbnalsfi 

■  ■ 

erfd-  ni  8JSW  lltialB 

txil  sijso  eub  lo  oeloioxe 
.;cf  bQaxxso  &9l*su\  %   odi  dsrid-  x®-Qb 

•W  '-xtfrie   ax  oris  d- 

BKIBb 

QQ-gSSUlb    '3.1.  IftJ 

H  i©xl  moix  erccxd-   "Id   eeo!  10I 

tbs':  M  orie 

(.rfeixj-snB  Ifirtnem  bns  n±aq  d               r  lelltfe  arfp,  gw&ltf  IIb  ctb  crBiid 

ee  .                                       -    Etra/B  ©;  0  need  BBri  bnB 

'X     t61B0    IB  dtqsod    bOB     l8n093*C/8     tBIXfiXOiEYiIq    ^° 

■  1  isrf  lo  be  3nxoxbei«  nol 
yobls                                               b  oct  becto'-xiridixe   ebw  sebo 

tne'  oxiid-snx   »4#  buB  ocnsblve   ii©rirf  nl   duq 

b  beli/i-iov-  .  ;.    Qdi 

jtoxb^ov  9ricf-  rxc  bnB  laiict  won  b  iol  nc 


3. 

of  the  jury,  and  it  is  from  this  judgment  that  the  appeal  has 
been  perfected  to  this  Court.   It  is  not  assigned  as  error, 
nor  is  it  argued  by  the  appellant  that  the  verdict  of  the  jury 
is  contrary  to  the  manifest  weight  of  the  evidence,  so  that 
if  there  are  no  other  errors  in  the  trial  of  the  case,  the 
judgment  must  be  affirmed. 

The  appellant  criticizes  defendant's  instruction 
No.  llj.,  which  is  as  follows:   "If  you  find  from  the  evidence 
and  under  the  instructions  of  the  Court,  that  the  plaintiff, 
by  using  her  faculties  with  ordinary  and  reasonable  care, 
could  have  avoided  the  injury,  but  negligently  failed  to  so 
do,  and  thereby  contributed  to  her  injury,  then  she  cannot 
recover  from  the  defendant."  This  instruction  has  been 
approved  numerous  times  and  is  what  is  commonly  called  a 
stock  instruction  and  we  find  no  fault  with  the  language  in 
it. 

Defendant's  instruction  No.  l5»  is  criticized  and 
is  as  follows:   "The  Court  instructs  the  jury  that  at  all  times 
and  throughout  this  case  the  burden  is  upon  the  plaintiff 
seeking  to  recover  herein  to  prove  her  case  by  a  greater  weight 
or  preponderance  of  the  evidence  and  to  prove  the  guilt  of  the 
defendant.   The  burden  is  not  upon  the  defendant  to  prove  that 
he  is  not  guilty."  The  cases  cited  by  the  appellant  as  sustain- 
ing her  criticism  of  this  instruction  we  do  not  deem  applicable 
in  the  present  case.   This  instruction  also  has  been  given  many 
times  and  approved  by  the  Court. 

Defendant's  given  instruction  No.  21  is  as  follows: 
"One  way  of  impeaching  a  witness  is  by  showing  that  the  witness 
has  made  different  and  contradictory  statements  on  the  same 
point  on  a  former  occasion.   If  it  appears  from  the  evidence 
that  any  witness  has  been  impeached  in  this  manner,  you  have 
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a  right  to  take  that  into  consideration  in  determining  his 
credibility  and  the  weight  of  his  testimony."   This  also  is 
a  stock  instruction  and  we  think  the  Court  did  not  err  in 
giving  it. 

Defendant's  instruction  No,  25  is  as  follows:   "It  was 
the  duty  of  the  plaintiff  to  use  reasonable  care  to  reduce  the 
loss  or  damage,  if  any,  sustained  by  her  as  much  as  reasonably 
possible.  A  person  may  not  recover  for  injury  to  his  person 
which  he  knowingly  permits  to  go  on  without  using  reasonable 
care  to  prevent  or  diminish  it.   If  you  find  from  the  evidence 
that  the  plaintiff  could  have  lessened  the  loss  or  damage,  if 
any,  suffered  by  her  by  using  reasonable  care  so  to  do,  then 
the  defendant  cannot  be  charged  with  liability  for  any  loss  or 
damage  resulting  from  the  plaintiff's  failure,  if  any,  to  use 
such  reasonable  care."   In  quoting  this  instruction  the  appellant 
has  put  in  italics  "to  his  person."  Technically  this  instruc- 
tion should  have  been  "to  her  person."   Instructions  are  gener- 
ally stated  in  the  masculine  gender  and  we  find  no  fault  with 
the  wording  of  the  instruction.   It  is  difficult  to  understand 
how  the  plaintiff  could  have  been  damaged,  or  the  jury  misled 
by  this  instruction  when  it  only  relates  to  the  amount  of  damage 
the  plaintiff  could  recover,  if  she  were  successful  in  the  suit. 
The  jury  having  found  against  her,  any  error,  if  any,  in  the 
instruction  is  harmless. 

Complaint  is  made  that  the  Court  erred  in  giving  too 
many  instructions,  and  especially  that  five  of  them  directed 
a  verdict.   Our  Courts  have  criticized  the  giving  of  too  many 
peremptory  instructions,  but  five  have  not  been  held  to  be 
unreasonable.   Some  of  the  defendant's  instructions  were 
cautionary,  and  the  jury  was  told  that  the  instructions 
should  be  considered  by  them  as  a  whole.   In  this  case  we 
think  that  the  jury  was  fairly  instructed. 
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The  appellant  complains  strenuously  that  the  closing 
argument  of  the  attorney  for  the  defendant  is  reversible  error, 
because  he  opened  a  box  of  dreft  soap  powder  and  poured  some 
of  its  contents  on  the  floor  and  scuffed  his  feet  in  it  to 
demonstrate  to  the  jury  that  it  was  not  slippery.   It  will 
be  observed  that  the  attorney  did  not  open  the  box,  but  it 
was  opened  by  Mr.  Kell.   When  this  box  of  dreft  was  first 
exhibited  in  Court,  objection  was  made  by  some  one  to  the 

exhibit  of  the  box  of  dreft.  To  which  the  Court  replied:        > 

V 
"Well,  the  Court  is  not  going  to  permit  this  to  go  into  evi- 
dence.  Counsel  may  as  well  know  this  now."   The  jury  retired 
and  there  xjas  a  great  deal  of  discussion  back  and  forth  between 
the  attorneys  relative  to  the  admission  of  this  box  of  dreft  in 
evidence.  The  Court  stated  when  it  was  first  brought  in,  he 
thought  they  were  going  to  try  to  show  that  this  was  the  identical 
box  of  dreft,  the  powder  of  which  was  claimed  had  caused  the  acci- 
dent to  the  plaintiff,  but  upon  learning  that  that  was  not  the 
intention,  he  admitted  the  box  of  dreft  in  evidence,  and  the 
Court  then  stated:   "All  you  have  to  do  is  to  indicate  the 
purpose.   I  have  overruled,  as  the  Court  understands  it  now. 
You  want  to  show  that  it  is  similar  in  substance  to  that  that 
was  on  the  floor  to  that.  You  haven't  any  objection  to  that, 
not  disputing  that  it  was  dreft."  Mr.  McCauley,  attorney  for 
the  plaintiff:   "No,  apparently  everybody  agrees  it  was  that. 
I  say  it  is  up  to  the  jury  to  determine  the  effect."   Court: 
"Well  that  is  all  right."  McCauley:   "I  mean  whether  it  is 
slippery  or  not,"   This  all  happened  out  of  the  presence  of 
the  jury. 

Mr.  Heinz  testified  that  he  got  that  particular  box 
of  dreft  in  the  A  and  P  Store,  and  it  had  not  been  opened  until 
that  time,  and  he  stated  that  the  dreft  that  appeared  in  the  box 
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6. 
was  the  same  kind  of  powder  that  they  had  in  their  store  on 
Jan.  31#  19^8.  The  Court,  then  over  the  objection  of  the 
attorney  for  the  plaintiff,  admitted  the  box  in  evidence. 

The  evidence  seems  to  be  clear  that  the  powder  intro- 
duced in  evidence  was  the  same,  and  similar  in  appearance  as 
that  which  the  plaintiff  claimed  caused  her  to  slip  and  fall. 
Mr.  Parker,  one  of  the  attorneys  for  the  defendant,  in  arguing 
to  the  jury  whether  the  powder  in  question  was  slippery, 
sprinkled  some  on  the  floor,  at  which  time  the  plaintiff's 
attorney  objected  on  the  ground  that  it  was  up  to  the  jury 
to  determine  whether  soap  powder  is  a  slippery  substance. 
So  far  as  the  abstract  shows,  plaintiff's  attorney  did  not 
argue  the  case  after  the  defendant's  attorney  had  concluded 
his  argument.   The  arguments  of  attorneys  to  the  jury  should 
confine  themselves  to  the  evidence  introduced  in  Court,  and 
draw  reasonable  deductions  therefrom,  and  of  course,  each 
side  will  present  their  case  in  the  most  favorable  light  for 
their  client.  The  control  of  the  arguments  is  largely  left 
to  the  trial  court,  and  in  the  present  case  the  Court  found 
that  the  argument  of  defendant's  attorney  was  not  improper. 
The  statement  in  the  abstract  concerning  what  the  attorney 
really  did  with  the  powder,  is  not  very  definite.  The  abstract 
says  after  he  put  the  powder  on  the  board  Parker  then  stated  to 
the  jury,  "you  can't  slip  on  that  substance"  demonstrating. 
What  he  did  is  left  purely  to  speculation.  We  are  inclined 
to  think  that  probably  the  attorney  for  the  defendant  carried 
the  demonstration  too  far,  but  we  are  of  the  opinion  that  con- 
sidering the  circumstances  it  was  not  reversible  error. 

On  the  whole  it  is  our  conclusion  that  the  plaintiff 
has  had  a  fair  trial,  and  the  judgment  of  the  trial  court  should 
be  affirmed. 

Judgment  affirmed. 


erftf  aaw 

BiM  'mm 

• 

a  ts?fia8  aritf  raw  eoaoblve  a.1 
Jo»m±*I©  "il.WtfJt.Blq  ©rfrt  rial 
gnj  .      .one**©!)   end  10 1  ,rx«2ltUBti 

.■©dw  x^ 
- 
■  esw  31  if&di  basson^,  edi  no  Jted-©©{;<£> 

J  "a    J8  al  *sr»i>woq  1  i£bk«4«A 

I  [ft  erM   3 

aid 

:  >  o  et::o2tf©r;f>sb  ©Ideao®*©1*  uath 

££1h  able 

I     3  i    8  :' 

oi  bn£   . 
•  e'tfnahrielab  to  #n©fiaj 

■ 

. 

©d   JarfW 

t»  erf;t 

-no*  aia  ew  jjj-rf  ^ruel  ootf  no  i  ;*£♦*.+ a;. 

*i©vqt:  .-ton  bbw  ^.t  B©oosche(nx/©i2o  ?M8 

■ 

idt  lo  jfn©*  bxxa   tlnliA  ilsl  a  fcjarf  ©Brf 

'rlllje  ©cf 
J 

45©fln^')  .  ■  hsJT, 


LYON  &  HEALY,  INC. , 

an  Illinois  corporation, 

Plaintiff-Appellee, 


v. 


MATCHLESS  ELECTRIC  COMPANY, 
an  Illinois  corporation, 

Defendant-Appellant. 


>1  /ir 

APPEAL  FROM 
MUNICIPAL    COURT 


OF    CHICAGO 


3  46I.A.  471 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  in  forcible  detainer.   Trial  by 
the  court  without  a  Jury  resulted  in  a  finding  and  Judgment 
for  possession  in  favor  of  the  plaintiff.   The  premises  in 
controversy  are  the  fourth  floor  of  the  building  known  as 
168  North  Ogden  Avenue,  in  the  City  of  Chicago,  County  of 
Cook  and  State  of  Illinois.   Defendant  appeals. 

Since  1935  "the  premises  involved  have  been  in 
possession  of  defendant  as  tenant  of  the  plaintiff.   The 
last  written  lease  executed  by  the  parties  was  for  the 
period  commencing  April  30,  1946,  to  April  30,  19^9,  at  a 
monthly  rental  of  $570.   More  than  thirty  days  before  the 
expiration  of  that  lease  a  written  notice  was  served  upon 
defendant  by  plaintiff  for  possession  on  the  date  of  the 
termination  of  the  lease.  Defendant  remained  in  possession 
and  the  parties  negotiated  for  a  new  lease.   Plaintiff  asked 
for  an  increase  in  the  monthly  rental  from  $570  to  $625 
and  subsequently  prepared  a  written  one-year  lease  with  the 
increased  rental. 

Neither  of  the  parties  executed  this  lease.   After 
the  preparation  of  the  one-year  lease  Dittman,  president  of 
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defendant  company,  requested  a  lease  for  a  three-year  term. 
Plaintiff  prepared  a  written  lease  for  a  two-year  term 
containing  a  six-months'  cancellation  clause  and  monthly 
rental  of  5625.   This  lease  was  sent  to  defendant  for 
signature  with  a  letter  dated  June  23,  19^+9  which  reads: 
"We  have  had  the  lease  retyped  showing  the  period  of  two 
years  as  you  requested  *  * .  *  Will  you  please  sign  both 
copies  of  the  lease  and  rider,  have  them  attested  by  the 
secretary  of  your  corporation,  and  return  them  for  signature 
by  our  company.  After  we  sign  them  we  will  return  your  copy." 

The  evidence  shows  that  defendant  did  not  respond 
to  plaintiff's  letter,  nor  did  it  return  the  two-year  lease. 
According  to  the  testimony  Conlan,  treasurer  of  plaintiff, 
shortly  after  sending  the  two-year  lease  to  defendant  he 
inquired  of  Dittman,  why  the  two-year  lease  had  not  been 
signed  and  returned.   Conlan  said  Dittman  replied  that  he  had 
not  "gotten  to  it  but  he  would."   Dittman  testified  in  sub- 
stance that  after  receiving  the  two-year  lease  he  informed 
Conlan  that  defendant  would  not  accept  the  lease  because 
of  the  six-months'  cancellation  clause  but  would  remain  in 
the  premises  for  One  year  at  the  increased  rental.   Defendant 
made  monthly  payments  of  $625  "to  plaintiff  for  the  entire 
two-year  period. 

March  28,  1951  plaintiff  notified  defendant  in     il 
writing  that  its  right  to  possession  would  terminate  on 
April  30,  1951. 

Defendant  says  that  before  the  expiration  of  the 
written  lease  commencing  April  30,  19^6  the  parties  agreed 
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to  an  oral  lease  for  one  year  and  that  by  holding  over  after 
the  oral  one-year  lease  It  became  a  tenant  from  year  to 
year  and  was  therefore  entitled  tc  a  sixty-day  notice  of 
termination  under  the  provisions  of  Section  5,  Chapter  80, 
Volume  II,  Illinois  Revised  Statutes  1951»  State  Bar  Associa- 
tion Edition. 

Plaintiff  insists  that  defendant  remained  in  possession 
of  the  premises  under  the  terms  of  the  two-year  written  lease, 
even  though  it  had  not  been  signed  by  the  parties,  and  that 
defendant  was  therefore  obliged  to  surrender  the  premises 
to  plaintiff  at  the  expiration  of  the  term  without  notice. 
In  the  alternative,  plaintiff  also  urges  that  defendant  was 
a  month  to  month  tenant,  hence  the  thirty-day  notice  of 
termination  given  on  March  28th  was  adequate. 

There  was  a  sharp  conflict  in  the  testimony  of 
Conlan  and  Dittman,   We  do  not  agree  that  the  overwhelming 
weight  of  the  evidence  supports  defendant's  contention  that 
the  parties  entered  into  a  one-year  oral  lease  commencing 
April  30,  19^9.  In  our  view  the  trial  court  was  warranted 
in  finding  the  defendant  agreed  to  accept  the  two-year 
lease  and  was  bound  by  its  terms.  (See  Sheriff  v.  Kromer, 
232  111.  App.  5&9 '■)      Under  these  circumstances  the  notice 
of  termination  was  sufficient. 

For  the  reasons  given,  the  judgment  Is  affirmed. 

JUDGMENT  AFFIRMED. 
Kiley,  P.  J.  and  Feinberg,  J.,  Concur. 
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MR.  PRESIDING-  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  separate  maintenance  proceeding.   Plain- 
tiff has  appealed  from  an  order  for  temporary  support  for 
her  and  her  daughter,  and  for  attorney's  fees. 

The  parties  were  married  August  15,  1$Z5»      Two 
boys  were  born  of  the  marriage,  Edward,  Jr.  and  Wade,  now 
about  25  and  23  years  old  respectively.   A  third  child, 
Sarah  Marie,  now  about  15  years  old,  was  adopted  when  she 
was  an  infant.   Defendant  left  the  family  home  March  3j 
19^9,  and  plaintiff  filed  this  suit  March  11,  19^9.   On. 
April  k,    1949  she  was  allowed  temporary  support  of  $500.00 
for  herself  and  $150.00  for  her  daughter  per  month,  and 
attorney's  fees  and  expenses  of  $750.00,   May  5?  1950  her 
second  attorney  was  allowed  $1000.00.   April  10,  1951  the 
order  appealed  from  was  entered.   The  order  increased  the 
allowance  for  temporary  support  from  $500.00  to  $600.00 
per  month  for  plaintiff,  continued  the  $150.00  per  month 
allowance  for  Sarah  Marie,  and  allowed  plaintiff's  second 
attorney. a  second  fee  of  $1000.00  and  $362.80  for  litigation 
expenses.   The  chancellor  made  the  payment  of  support  for 
plaintiff  contingent  upon  her  cooperation  with  defendant  in 
the  preparation  and  execution  of  joint  income  tax  returns* 
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The  order  denied. plaintiff 's  prayer  for  reimburse- 
ments of  $3000.00  and  $150. 00;  for  reimbursement  of  her 
expenses  in  supporting  Wade  for  about  six  weeks  just  before 
he  came  of  age;  and  for  an  accounting  of  one—half  of  the 
proceeds  of  the  sale  in  19^+  of  a  house  owned  by  the  parties. 

Plaintiff  contends  the  chancellor  committed  rever- 
sible error  in  the  hearing  and  that  the  decree  is  erroneous 
because  it  makes  insufficient  and  conditional  provision  for 
plaintiff,  insufficient  provision  for  Sarah  Marie,  inadequate 
allowance  of  attorney's  fees,  and  fails  to  award  plaintiff 
the  reimbursements  and  the  accounting. 

After  the  hearing  and  before  the  order  was  entered, 
the  chancellor  talked  alone  with  Sarah  Marie  in  chambers. 
Plaintiff  argues  on  the  authority  of  Albert,  v.  Albert,  3kO 
111.  App,  582,  that  this  event  constituted  prejudicial  error. 
In  the  Albert  case,  the  child  was  offered  as  a  corroborating 
witness  to  the  alleged  cruelty  of  her  father.  Here  the 
purpose  was  to  afford  the  chancellor  an  opportunity  to 
appraise  the  child,  whose  alleged  emotional  disturbance  and 
intellectual  slowness  were  relevant  factors  in  determining 
the  extent  of  her  need  of  support.   The  child  was  not  present 
during  the  hearing  and  there  was  no  opportunity  for  the 
chancellor  to  observe  her.   We  see  no  reversible  error  In 
this  event  unless  it  influenced  the  chancellor  to  enter  an 
unreasonable  order.   We  cannot,  however,  approve  what 
occurred.   In  Benson  v.  Raymond*  105  N.  W.  (Mich.)  870, 
there  was  no  inspection  or  observation  in  chambers  out  of 
the  presence  of  the  parties  or  their  attorneys. 
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Defendant  admits  plaintiff  is  entitled  to  support 
sufficient  in  amount  to  provide  for  herself  and  Sarah  Marie 
in  view  of  the  station  in  life  to  which  they  have  been 
accustomed,  their  necessities,  and  ability  of  defendant  to 
pay.  Plaintiff  claims  that  she  was  precluded  by  erroneous 
rulings  of  the  chancellor  from  showing  her  needs  and 
defendant's  financial  ability. 

The  chancellor  quashed  subpoenaes  duces  tecum 
served  upon  the  Chicago  Forging  and  Manufacturing  Company 
and  the  McGowen  Company,  in  both  of  which. the  testimony 
showed  defendant  had  a  financial  interest.   As  to  the  first 
subpoena,  plaintiff  wished  to  show  whether  the  1950  dividend 
was  the  result  of  an  accumulation  of  reserve  or  of  one 
yearfs  dividends,  and  the  likelihood  of  another  dividend  in 
1951*   The  first  purpose  may  have  aided  the  chancellor  in 
evaluating  defendant's  stock  in  the  company,  but  the  second 
purpose  we  think  fruitless  since,  at  the  time,  the  declara- 
tion and  payment  of  the  dividend  in  1951  rested  with^the 
directors,  not  the  books.   As  to  the  second  subpoena,  the 
purpose  of  plaintiff  was  to  search  back  twenty  years  or  so 
for  information  about  whether  defendant  had  told  the  truth 
about  the  sale  of  his  stock  in  the  McGowen  Company.   V/e 
think  there  was  no  prejudice  in  the  rulings  of  the  chancellor. 
The  question  of  defendant's  wealth  was  not  necessary  or 
pertinent  to  the  hearing.   Defendant  had  admitted  an  income 
which  could  be  accommodated  to  any  temporary  needs  claimed 
by  plaintiff. 


We  need  not  comment  upon  the  partiality,  nor  its 
basis,  shown  by  defendant  in  favor  of  Edward,  Jr.  over  Wade. 
This  is  not  relevant  because  it  does  not  bear  on   the 
question  of  adequacy  of  funds  available  for  the  temporary 
needs  of  plaintiff  and  Sarah  Marie. 

The  chancellor  excluded  from  evidence  an  itemized 
list  of  estimated  monthly  expenses  prepared  by  plaintiff. 
Plaintiff  had  already  testified  to  some  of  the  items.   There 
was  no  attempt  to  elicit  oral  testimony  to  the  remaining 
items  by  having  plaintiff  refer  to  the  document.   No  reason 
was  given  for  objecting  to  the  statement.   The  contention 
of  error  in  the  ruling  is  immaterial  if  the  order  was 
reasonable. 

The  main  question  is  whether  the  temporary 

allowance  is  unreasonable  so  as  to  constitute  an  abuse  of 

■ 

the  chancellor's  discretion. 

In  the  first  place,  that  part  of  the  order  which 
purports  to  deny  plaintiff  an  accounting  of  the  proceeds 
of  the  sale  of  the  Flossmoor  house  is  erroneous.   The 
chancellor  had  no  jurisdiction  over  property  rights  in 
this  separate  maintenance  proceeding.   Petta  v.  Petta.,  321 
111.  App,  512. 

At  the  time  of  the  hearing,  plaintiff  was  paying 
$156 «50  per  month  rent  for  the  apartment  in  which  the  family 
lived  when  the  parties  were  separated.   She  was  paying 
§25.00  per  month  rent  for  a  garage  for  a  Buick  automobile 
which  she  owned.   There  was  evidence  for  the  chancellor  of 
special  needs  of  Sarah  Marie,  including  dental. work, 
scholastic  tutoring  and  psychological  training. 
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Defendant's  gross  income  ranged  from  $18,000,00 
in  1^3  to  $42,000.00  in  1950.   Of  a  $37,000.00  income  in 
1949,  $5,000.00  consisted  of  dividends  from  Chicago  Forging 
and  Manufacturing  Company  stock.   Of  his  1950  income, 
$6,000.00  consisted  of  income  from  that  stock.   There  was 
testimony  that  these  were  the  only  years  in  which  dividends 
had  he en  paid  on  the  stock,  and  that  the  1950  dividend  was 
a  tax-saving  device.   According  to  plaintiff,  defendant's 
1950  net  income  after  taxes  was  $29,821.51.   According  to 
defendant  it  was  $27,^00.00.   The  allowance  to  plaintiff  for 
herself  and  Sarah  Marie  amounted  to  $9,000.00.   Income  tax 
on  these  allowances  to  plaintiff  are  to  be  paid  by  defendant 
under  a  joint  return.   Defendant  maintains  $15,000.00  in 
insurance  in  favor  of  the  children,  about  $35,000.00  face 
value  payable  to  his  estate,  and  $20,000.00  of  insurance 
under  policies  irrevocably  assigned  to  plaintiff.   Premiums 
on  this  Insurance  amount  to  $1119.34  annually.   Defendant 
has  already  paid,  during  the  pendency  of  this  proceeding, 
$2,750.00  for  plaintiff's  attorney's  fees. 

We  think  there  is  no  abuse  of  discretion  shown 
by  the  record  and  circumstances  of  this  case.   The  temporary 
allowances  are  within  the  range  of  any  temporary  needs  shown 
by  the  record.   We  have  studied  the  itemized  list  that  was 
excluded  from  evidence,  and  it  is  our  opinion  that  if 
admitted  it  would  not  necessarily  compel  different  allowances 
than  were  made.   We  do  not  find  the  allowances  unreasonable* 
We  think  the  alloxirance  of  $1000.00  attorney's  fees,  making 
a  total  of  $2750.00  temporary  fees,  was  not  unreasonable. 
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We  are  not  called  upon  to  view  the  order  before 
us  as  any  other  than  a  temporary  one.   Affirmance  of  the 
order  should  not  be  used  as  a  basis  for  inferring  its 
sufficiency  as  a  permanent  order.   At  this  time,  questions 
which  should  enter  into  consideration  of  a  permanent 
allowance  are  not  important.   Some  of  these  questions  are 
of  the  state  of  plaintiff's  furniture,  of  her  long  range 
health  considerations,  of  Sarah  Marie's  future,  of  security 
in  the  future  for  plaintiff  through  ordering  payment  of ( 
insurance  premiums  in  her  favor,  etc.,  and  if  necessary, 
of  defendant's  wealth  and  ability  to  pay.   This  recital  of 
some  questions  should  not  be  taken  as  exclusive  of  any  other 
which  may  be  pertinent. 

The  passage  of  March  15th  has  probably  rendered 
moot  the  question  of  conditioning  the  allowance  to  plaintiff 
upon  her  cooperation  in  preparation  and  execution  of  Joint 
income  tax  returns.   In  any  event,  we  see  no  abuse  of  dis- 
cretion in  coercing  her  cooperation  in  the  use  of  this 
favorable  income  tax  device. 

For  the  reasons  given,  that  part  of  the  order 
denying  the  accounting  is  reversed  and  the  balance  of  the 
order  is  affirmed. 


ORDER  REVERSED  IN  PART 
AND  AFFIRMED  IN  PART. 


LEWE,  J.  CONCURS. 
FEINBERG-,  J.  TOOK  NO  PART. 


~6~ 

We  are  not  called  upon  to  view  the  order  before 
us  as  any  other  than  a  temporary  one.      Affirmance  of  the 
order  should  not  be  used  as  a  basis  for  inferring  its 
sufficiency  as  a  permanent  order.   At  this  time,  questions 
which  should  enter  into  consideration  of  a  permanent 
allowance  are  not  important.   Some  of  these  questions  are 
of  the  state  of  plaintiff's  furniture,  of  her  long  range 
health  considerations,  of  Sarah  Marie's  future,  of  security 
in  the  future  for  plaintiff  through  ordering  payment  of, 
insurance  premiums  in  her  favor,  etc.,  and  if  necessary, 
of  defendant's  wealth  and  ability  to  pay.   This  recital  of 
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The  first  order  for  temporary  support  totalling 
$650  per  month  was  entered  April  k,   19^9  without  taking 
testimony,  the  amount  haying  been  suggested  by  defendants 
attorney.   On  October  21,  19^9  the  matter  was  set  for  hearing 
December  5t    19^9*  the  order  providing  that  any  amounts  over 
and  above  the  amounts  granted  in  the  April  k   order  be  made 
retroactive  to  October  21,  194-9.   The  order  appealed  from 
was  entered  April  9,  1951  on  a  petition  filed  October  2, 
1950,   This  petition  prayed  that  the  amount  to  be  paid  by 
defendant  be  retroactive  to  April  4,  19^9.   The  chancellor 
did  not  grant  this  prayer  but  made  the  increase  of  $100  per 
month  for  plaintiff  effective  April  1,  1951.   Plaintiff 
contends  that  it  was   error  for  the  chancellor  to  ignore  the 
order  of  October  21,  19^9  and  the  prayer  of  the  petition  and 
to  refuse  to  make  the  increase  retroactive.   The  record  does 
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not  sustain  the  contention.   There  is  no  showing  that  the 
chancellor  should  have  found  that  the  original  allowance 
resulted  in  unsatisfied  needs  of  which  determined  complaint 
had  been  made.   We  need  not  decide  whether  the  retroactive 
provision  in  the  October  21,  19^9  order  bound  the  chancellor 
who  entered  the  instant  order,  assuming,  though  not  deciding, 
that  the  provision  was  not  limited  to  the  December  5>  19^-9 
hearing. 
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MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  brought  this  action  against  defendant 
,  for  personal  injuries  resulting  from  a  collision  between  an 
automobile  in  which  plaintiffs  were  riding  and  a  passenger 

'  bus  operated  by  defendant.   On  appeal  from  the  judgments 
entered  as  to  each  plaintiff,  this  court  (3^-2  111.  App.  303) 
reversed  the  judgments  and  remanded  the  cause  with  directions 
to  enter  judgment  for  defendant.   Upon  further  appeal  to 
the  Supreme  Court  (409  111.  566) ,  the  judgment  of  this  court 
was  reversed  as  to  plaintiff  Mrs.  James  A.  Wood  and  the 
cause  remanded  to  this  court  with  directions  "to  consider 
other  errors  relied  upon  for  reversal,  if  any  there  be,  and, 
thereupon,  to  either  affirm  the  judgment  of  the  circuit 
court  of  Cook  County  in  favor  of  Mrs.  James  A.  Wood,  or 
reverse  it  and  remand  the  cause  for  a  new  trial."   The  appeal 
as  to  plaintiffs  Frederick  Seeds  and  George  Seeds  was  dis- 
missed by  the  Supreme  Court  because  improvidently  taken. 

I  The  cause  is  now  before  us  only  as  to  plaintiff  Mrs.  James 

I  A.  Wood, 

The  record  discloses  the  following  facts.   On 
May  6,  19^-7,  at  about  6:30  P.M.,  Frederick  Seeds  was  driving 
his  1929  Oldsmobile  sedan  automobile  in  a  northwesterly 
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direction  along  Higgins  Road,  a  four-lane  highway  in  the 
city  of  Chicago;  that  riding  as  guests  with  him  were  his 
father,  George  Seeds,  his  sister,  Mrs.  James  A.  Wood,  and 
her  husband,  together  with  their  small  baby;  that  the 
brother-in-law,  James  A.  Wood,  was  riding  in  the  front  seat 
while  the  father,  sister,  and  the  baby  occupied  the  rear 
seat  of  the  automobile;  that  proceeding  in  the  same  direction,  \ 
and  immediately  in  front  of  the  Seeds  car,  was  a  passenger 
bus  operated  by  defendant;  that  both  the  bus  and  the  Seeds 
car  were  proceeding  along  the  inside  lane  near  the  middle 
of  the  street;  that  the  pavement  was  wet  from  a  rain  which 
had  fallen  a  short  time  earlier  in  the  afternoon;  that  the 
bus  stopped  for  the  purpose  of  discharging  passengers  at 
Meade  Avenue,  whereupon  the  right  front  of  the  Seeds  car 
came  in  contact  with  the  left  rear  portion  of  the  bus, 
causing  some  damage  to  both  vehicles;  that  the  Seeds  car 
had  been  following  behind  the  motorbus  for  a  distance  of 
about  one  and  one— half  city  blocks;  that  the  bus  and  the 
car,  prior  to  the  time  the  bus  slowed  down  for  its  stop, 
were  proceeding  at  the  same  rate  of  speed;  that  the  distance 
between  the  bus  and  the  car,  as  they  proceeded  along  the 
street,  was  about  50   feet;  that  according  to  the  bus  driver 
the  bus  was  proceeding,  as  shown  by  its  speedometer,  at 
the  rate  of  18  to  20  miles  per  hour  just  prior  to  the  time 
it  began  to  slow  down  for  the  stop  at  Meade  Avenue;  that 
prior  to  the  bus  stop  both  the  bus  and  the  car  were  travel- 
ing along  the  inside  westbound  traffic  lane  near  the  middle 
of  the  street;  that  buses  do  not  ordinarily  stop  to  dis- 
charge passengers  from  the  inside  traffic  lane;  that  the 
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regular  bus  stop  at  Meade  Avenue  was  adjacent  to  the  outside 
traffic  lane  along  the  curb  or  edge  of  Higgins  Road  and 
about  20  feet  from  the  street  intersectionj  that  when  the 
bus  was  approximately  50   or  60   feet  east  of  the  intersection 
with  Meade  Avenue,  a  signal  was  given  to  the  bus  driver  that 
passengers  desired  to  alight  at  that  point;  that  thereupon 
the  bus  suddenly  changed  direction  to  proceed  out  of  the 
inside  traffic  lane  into  the  outer  lane  along  the  right- 
hand  side  of  the  street,  so  that  the  passengers  could  be 
discharged  along  the  side  of  the  street;  that  the  bus  stopped 
suddenly  and  its  rear  end  skidded  or  swerved  bade  into  the 
inside  traffic  lane  along  which  plaintiff  was  riding  in  the 
Seeds  car;  that  the  bus  came  to  rest  in  a  diagonal  position 
effectively  blocking  both  westbound  traffic  lanes,  with  its 
front  end  extending. about  10  or  15  feet  across  the  Meade 
Avenue  intersection;  that  an  eastbound  bus  was  approaching 
from  the  other  direction  so  that  the  Seeds  car  could  not 
turn  left  into  the  eastbound  traffic  lane;  that  the  car  did 
not  strike  the  bus  directly  in  the  rear  but  contacted  only 
the  extreme  left  rear  corner  of  the  bus;  that  Frederick 
Seeds  immediately  applied  his  brakes  when  the  bus  started 
to  slow  down  and  put  the  brakes  en  hard  when  the  bus  began 
to  skid  back  into  the  inside  traffic  lane  along  which  his 
car  still  was  traveling;  that  the  brakes  on  the  Seeds  car 
were  in  good  condition;  that  the  Seeds  car  was  about  30.  "to 
40  feet  behind  the  bus  when  the  bus  stop  lights  went_on; 
and  that  the  bus  could  not  be  brought  to  a  full  stop,  travel- 
ing 18  to  20  miles  per  hour,  in  less  than  50  feet  after  its 
brakes  were  applied,  except  in  case  of  an  emergency. 
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The  witness  Meggison,  who  was  following  about  25 
feet  "behind  the  Seeds  car  at  the  same  rate  of  speed  as  the 
bus  and  the  Seeds  car  were  progressing,  testified  that  he 
saw  the  stop  lights  come  on  the  bus  when  it  was  about  15 
feet  from  Meade  Avenue,  which  was  past  the  regular  bus  stop, 
then  saw  the  stop  lights  of  the  Seeds  car  go  on  and  remain 
on  until  the  point  of  impact,  and  that  the  Seeds  car  then 
swerved  into  the  eastbound  traffic  lane  and  its  stop  light 
w«nt  off.   The  witness  James  A.  Wood  testified  that  immedi- 
ately after  the  impact  Frederick  Seeds  released  the  brakes 
of  the  car  and  coasted  along  the  side  of  the  bus,  out  of, 
the  eastbound  traffic  lane  back  into  the  westbound  lanes, 
bringing  the  car  to  a  complete  stop.   This  testimony  tends 
to  refute  any  inference  that  the  Seeds  car  was  out  of 
control  at  the  time  of  the  occurrence. 

Frederick  Seeds  testified  that  when  the  bus  stop 
lights  went  on  he  immediately  applied  his  brakes,  and  if  his 
reaction  time  was  only  one  second  he  would  have  traveled 
only  29  feet  before  applying  his  brakes  and  would  have  had 
all  the  remaining  distance  of  51  to  6l  feet  in  which  to 
come  to  a  stop.   The  evidence  shows  that  other  cars  were 
in  the  line  of  traffic,  traveling  at  the  same  rate  of  speed, 
behind  the  Seeds  car  and  the  bus,  and  that  the  car  only  25 
feet  behind  the  Seeds  car  was  able  to  come  to  a  stop  without 
incident.   There  was  also  evidence  that  the  bus  was  traveling 
along  the  inside  traffic  lane  as  it  approached  and  passed 
the  regular  bus  stop  at  Meade  Avenue;  that  the  bus  unex- 
pectedly swerved  out  of  that  traffic  lane  toward  the  out- 
side lane  of  Higgins  Road,  suddenly  applied  its  brakes, 
skidded  back  in  front  of  the  Seeds  car  and  came  to  a  full 
stop,  obstructing  both  traffic  lanes. 
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Upon  this  state  of  facts  the  Supreme  Court  said: 

"The  evidence  *  *  *   tends  to  show  that  the  bus  was 
brought  to  a  sudden  and  abrupt  stop,  so  as  to  obstruct 
the  highway  along  which  it  had  been  traveling,  with- 
out having  due  regard  for  following  traffic,  and  that 
plaintiff  Mrs.  James  A.  Wood  was  injured  as  a  proxi- 
mate result  of  such  negligence.  *  *  *  there  was 
sufficient  evidence  in  the  record  to  authorize  the 
submission  of  the  charges  contained  in  the  complaint 
to  the  jury. " 

There  was  a  sharp  conflict  in  the  testimony  of  the 
occurrence  witnesses. 

Inasmuch  as  the  Supreme  Court  has  held  that  plain- 
tiff could  not  be  held  guilty  of  contributory  negligence  as 
a  matter  of  law,  and  that  the  evidence  in  this  record  as  to 
the  negligence  of  the  defendant  and  due  care  of  the  plaintiffs 
was^  properly  submitted  to  the y jury  and  became  questions  of 
fact  for  the  jury  to  determine*  we  cannot  say  upon  a  further 
study  of  the  facts  that  the  jury's  verdict  was  against  the 
manifest  weight  of  the  evidence.  We  are  satisfied  that  the 
evidence  amply  supports  the  verdict. 

Defendant  complains  of  plaintiff's  instructions 
numbered  10,  11,  1^  and  17  •   Instruction  10  is  complained  of 
because  the  driver  of  the  car,  Frederick  Seeds,  19  years  old 
at  the  time  of  the  accident,  was  only  required  to  exercise 
that  degree  of  care  whict^an  ordinarily  prudent  child  of  his 
age,  capacity,  experience,  education  and  intelligence  would 
exercise  under  the  same  or  similar  circumstances.   It  is 
argued  that  he  should  be  held  to  the  same  degree  of  care  as 
an  adult. .  Defendant  relies  principally  upon  Maskaliunas  v» 
C.  &  ff.  I.  R.  R.  Co.,  318  111.  1^2.   In  that  case  the  minor 
was  7  years  of  age,  and  the  court  said: 
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.  n  #  #  #  in  the  case  of  a  child  above  the  age  of 
fourteen  years  the  same  rule  shall  be  applied  to 
him  In  that  regard  as  is  applied  to  adults,  his 
intelligence  and  experience  being  considered."   .  _ 

This  court,  in  Wolf  V.  Budz.vn,  305  111.  App,  603 
(Second  Division),  sustained  a  similar  instruction  and 
pointed  out  that  in  the  Maskaliunas  case  there  was  no  need 
for  the  court  to  announce  the  rule  of  care  required  of  a 
child  over  14_  years  of  age  (the  child  in  that  case  being  7 
years  of  age),  since  that  question  was  not  in  the  case,  and 
the  statement  in  regard  to  the  degree  of  care  was  "dictum." 
We  regard  'the  instruction  not  objectionable. 

Instruction  11,  defendant  says,  ignored  the  element 
that  Seeds,  the  driver,  was  negligent  in  getting  himself 
into  a  dangerous  position  behind  the  bus.   The  cases  of 
Edwards  v.  Hill- Thomas  Lime  Co.,  378  111.  180;  North  Chicago 
Street  Ry.  v,  Cossar,  203  111*  608;  an(3-  Alexander  v.  Sullivan, 
33^-  111.  App.  k2f   relied  upon  by  defendant,  are  factually 
distinguishable.   It  can  be  fairly  said  in  the  instant  case 
that  neither  plaintiff  nor  the  driver  Seeds  placed  himself 
in  a  position  of  danger,  which  distinguishes  this  case  from 
the  cases  relied  upon  by  defendant. 

The  objection  to  instruction  14  is  that  it  told  the 
jury  the  negligence,  if  any,  of  the  driver  of  the  car  was  not 
imputable  to  the  plaintiff  if  they  believed  that  plaintiff 
herself  was  exercising  ordinary  care  and  caution  for  her  own 
safety.   This  instruction  conforms  to  the  rule  laid  down  in 
Swanlund  v.  Rockford  Ry.  Co.,  305  111,  33?»  3^6,  and  sustained 
by  this  court  in  Budek  v.  City  of  Chicago,  279  HI.  App,  &L0, 
423.   In  similar  circumstances,  where  the  plaintiff  was 
merely  a  passenger  in  the  car,  this  court  said  in  Greene,  v, 
Oitro ,  298  111,  App.  25: 
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11  If  all  the  passenger— guests  should  constantly  be 
warning  and  directing  the  driver  how  to  proceed 
he  would  be  so  distracted  as  to  be  unable  to  drive 
the  car  carefully.   Back  seat  driving  should  not 
be  encouraged." 

To  the  same  effect  is  Chandler  v,  Chicago  Transit  Authority, 
337  111.  App.  65 5 > 

Instruction  17  complained  of  was  one  relating  to 
damages.   It  is  contended  that  the  instruction  permitted 
recovery  for  such  damages  "so  faras  such  damages  and  injuries, 
if  any,  are  shown  by  the  evidence,"  whereas  the  instruction 
should  have  required  them  to  be  proved  by  a  "preponderance" 
of  the  evidence.   It  is  sufficient  to  observe  that  instruction 
15  for  defendant,  relating  to  damages,  required  plaintiff  to 
prove  them  by  a  preponderance  or  greater  weight  of  the  evi- 
dence as  to  each  one  of  the  claimed  injuries  and  disabilities. 
When  read  together  the  jury  could  not  have  been  misled  by 
the  omission  complained  of,  and, therefore  the  omission  docs 
not  constitute  reversible  error. 

We  think  defendant  has  had  a  fair  trial.   Accord- 
ingly the  judgment  is  affirmed. 

AFFIRMED. 
KILEY,  P.J.,  AND  LEWE,  J., CONCUR. 


^ 


346I.A.  473 

APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 


ESTHER  T.  BLAIR, 

Appellee, 
v. 
FREDERICK  A.  GARIEPY, 

Appellant, 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  an  action  to  recover  attorney's 
fees  and  other  moneys  retained  by  defendant,  plaintiff's 
'  attorney,  from  moneys  collected  for  her.   Defendant  filed  a 
I  counterclaim  for  moneys  advanced  to  plaintiff.   Issues  were 
joined  and  trial  by  the  court  without  a  jury  resulted  in 
a  finding  and  judgment  in  favor  of  plaintiff . and  denial  of 
defendant's  counterclaim.   Defendant  appeals. 

In  the  May  Term  19^9,  of  the  Superior  Court  of 
Coolc  County,  plaintiff  was  granted  a  decree  of  divorce  from 
her  husband  Raphael  Blair.   There  were  born  of  the  marriage 
between  plaintiff  and  Raphael  Blair  two  children  named  Mary 
Jane  and  Sandra,  aged  seventeen  and  sixteen  years,  respective- 
ly.   The  divorce  decree  provided  that  plaintiff  have  custody 
of  the  children  and  that  the  question  of  alimony,  child 
support,  attorney's  fees,  and  property  rights  of  the  parties 
be  referred  to  a  master  in  chancery.   No  hearings  were  had 
before  the  master  in  chancery,,   Plaintiff's  former  husband 
appealed  from  the  divorce  decree  to  this  court.   In  September 
1949  defendant  was  employed  by  plaintiff  to  represent  her 
in  the  divorce  proceeding  in  this  court  where  the  decree  was 
affirmed.   See  Blair  v.  Blair,  341  111.  App.  93. 
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The  record  shows  that  in  the  divorce  proceeding  in 
the  Superior  Court  an  order  was  entered  directing  defendant 
in  that  proceeding,  Raphael  Blair,  to  pay  plaintiff  $900  "as, 
and  for  attorney's  fees  on  the  appeal"  and  $200  for  expenses, 
in  three  equal  monthly  installments  within  ninety  days.   This 
order  further  provided  that  Raphael  Blair  pay  $200  a  month 
beginning  December  9,  19^9,  pending  disposition  of  the  appeal, 
for  alimony  and  support  money  for  his  wife  and  minor  child. 

Afterwards  defendant  Gariepy  instituted  in  behalf 
of  plaintiff  a  partition  suit  involving  the  residence  owned, 
by  plaintiff  and  her  divorced  husband  at  Hinsdale,  Illinois, 
Issues  were  joined  in  that  proceeding  but  before  a  decree 
was  entered  in  the  partition  suit  the  premises  were  sold  by 
the  Blairs  for  $21,000,   A  deed,  dated  March  Ik,    1950,  was 
executed  conveying  the  Hinsdale  property  to  Lloyd  M.  Griffin 
and  his  wife,  and  delivered  to  Bell  Savings  and  Loan  Associa- 
tion by  the  attorneys  representing  the  Blairs,   The  receipt 
for  the  deed  issued  by  the  Association  states,  among  other 
things,  that  when  the  DuPage  Title  Company  is  willing  to .. 
issue  its  usual  form  of  mortgage  policy  the  Association  trould 
pay  the  mortgage  indebtedness  on  the  premises  incurred  by  the 
Blairs,  and  other  items,  and  remit  the  remainder  "to  the 
order  of  Charles  W.  Hadley  and  Fred  A,  Gariepy,  attorneys 
for  Raphael  Blair  and  Esther  Tc  Blair,,"   When  the  real  estate 
transaction  was  closed  at  the  offices  of  the  Association 
neither  o:"  the  Blairs  was  present,   After_  deducting  the 
mortgage  indebtedness,  the  prorated  taxes,  broker's  commission, 
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title  charges,  and  other  Items,  there  was  due  the  Blairs 
a  balance  of  $1*+,  892. 29.   The  Association  issued  a  check 
to  Gariepy  "as  attorney  fox?  Esther  glair"*  "   plaintiff  here, 
for  $7,^6.15,  as  her  share  of  the  proceeds  of  the  sale. 
Defendant  Gariepy  deposited  this  check  to  his  account 
and  then  issued  his  personal  check  to  plaintiff  for  $5,270.30. 
The  difference  between  the  Association  check  to  Gariepy  and  the 
check  he  gave  plaintiff  is  the  sura  of  $2,175.85,  which 
Gariepy  retained  for  the  following  services  and  moneys 
advanced  in  behalf  of  his  client: 

Legal  services  in  the  divorce  proceeding 
■  in  Superior  Court  of  Cook  County $1,000.00 

Legal  services  in  partition  suit 1,018.65 

Fees  paid  to  Clerk  of  Aopellate  Court...     10.00 

Fees  for  serving  subpoenas 12,  20 

Services  in  connection  with  the  rental 

and  purchase  of  real  estate ,     35.  00 

Legal  services  in  suits  before  justices 

of  the  peace  in  which  Mrs,  Blair  was 

a  party 100.00 

The  complaint  as  amended  charges  that  defendant 
"wrongfully  induced"  Bell  Savings  and  Loan  Association  to 
issue  a  check  payable  to  defendant  for  plaintiff's  6har© 
of  the  proceeds  of  the  sale  of  the  Blair  residence,  and 
that  defendant  "misappropriated"  the  sums  which  he  withheld 
from  plaintiff.   Defendant  answered  denying  the  charges  in 
the  complaint,  and  filed  a  counterclaim  alleging  that  he 
advanced  the  sum  of  $300  to  -plaintiff.   Plaintiff  admits 
having  received  this  sum. 
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The  trial  court  found  the  issues  in  favor  of  plain- 
tiff and  entered  judgment  against  defendant  for  $2,732, 
and  also  found  against  defendant  on  his  counterclaim. 

Defendant  contends  that  he  had  a  right  to  retain 
the  amount  of  his  charges,  for  services  and  moneys  advanced, 
from  plaintiff's  share  of  the  proceeds  of  the  sale  of  her 
real  estate  which  came  into  his  hands.   In  Needham  v.  Voliva, 
191  111.  App.  256,  the  court  held,  at  rage  258,   "If  the 
relationship  of  attorney  and  client  exists,  the  possessory 
lien  will  cover  in  general  any  property  of  any  kind  belonging 
to  the  client  and  held  by  the  attorney.   It  includes  ordinary 
legal  documents  of  the  client  in  the  possession  of  the 
attorney,  or  money  collected  by  the  attorney. "   As  a  general 
rule  an  attorney  has  the  right  to  deduct  and  retain  the 
unpaid  balance  due  him  for  fees  from  funds  in  his  hands 
which  belong  to  the  client,  and  this  is  so  although  it 
is  claimed  that  he  is  not  entitled  to  fees  or  to  the  amount 
of  fees  claimed  hy  him.  (7  CJS,  Sec.  193>  Page  IO96. ) 

Plaintiff  argues  that  defendant  is  not  entitled 
to  any  fees  from  her  on  the  ground  that  he  was  unfaithful 
to  the  trust  she  reposed  in  him,  and  In  support  of  her 
position  relies  on  People  v.  Cole,  84  111.  327;   Faber  v. 
Enkema,  231  NW.  ^10  (Minn.);  and  Broholm  v.  Anderson,  178 
111.  App.  623,   We  think  the  facts  of  the  cases  last  cited 
are  dissimilar  and  therefore  not  aprlicable.   In  the  Cole 
case  an  attorney  retained  money  in  excess  of  the  amount 
claimed  for  collection  fees.   In  the  Faber  case  an  attorney 
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withheld  money  in  excess  of  his  agreed  compensation;  and 
in  the  Broholm  case  an  attorney  borrowed  money  from  a 
client  which  belonged  to  the  estate  of  her  deceased  son. 
The  evidence  in  the  instant  case  shows  that  the  defendant 
withheld  only  the  amount  which  he  claimed  due  him  for  fees 
and  expenses,  and  promptly  remitted  the  remainder  to  his 
client  the  plaintiff. 

The  undisputed  evidence  shows  that  defendant  was 
having  some  disagreement  with  his  client  relative  to  fees 
and  withdrew  as  her  attorney  of  record  from  the  divorce 
proceeding  on  March  31,  195°;  that  defendant  accepted  the 
sum  of  $700  from  Raphael  Blair  in  full  settlement  of  the 
$1,100  allowance  made  by  the  Superior  Court  on  December  13, 
19^9  for  attorney's  fees  and  expenses  for  legal  services 
in  defending  the  appeal  in  this  court;  and  that  on  May  15, 
1950  an  order  was  entered  in  the  Superior  Court  satisfying 
the  order  for  the  allowance. 

Plaintiff  insists  that  defendant  had  forfeited 
his  right  to  any  fees  for  services  in  the  Appellate  Court 
for  the  reason  that  he  made  this  settlement  with  Raphael 
Blair  without  the  knowledge  or  consent  of  plaintiff.   We 
think  plaintiff's  position  is  untenable. 

The  record  shows  that  in  the  course  of  the  trial 
in  this  case  defendant's  counsel  asked  a  witness  what  the 
fair  and  reasonable  charge  was  for  the  services  rendered 
by  defendant  in  the  proceeding  in  the  Appellate  Cour"S. 
Plaintiff's  counsel  stated,  "There  is  no  question  about 
fees,"  and  thereupon  moved  "that  all  testimony  regarding 
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the  Appellate  Court  proceeding  be  stricken., "   The  trial  court 
sustained  plaintiff's  motion,   By  this  ruling  the  question 
of  fees  and  expenses  allowsd  for  defending  the  divorce 
case  in  the  Appellate  Court  was  eliminated.   Since  this  issue 
was  no  longer  in  the  case  the  only  issues  before  the  trial 
court  were  the  right  of  defendant  to  retain  the  money 
claimed  for  fees  and  services,  and  the  counterclaim.   The 
uncontroverted  evidence  shows  that  the  plaintiff  did  receive 
$300  from  defendant  as  alleged  in  the  counterclaim.   Therefore 
the  counterclaim  should  have  been  allowed. 

The  money  retained  by  defendant  for  fees  and  services 
was  based  upon  six  specific  items.   An  examination  of  the 
record  fails  to  disclose  that  the  trial  court  made  any 
findings  on  these  items  or  how  it  arrived  at  the  amount  of 
the  judgment.   In  the  first  of  these  items,  which  related 
to  the  services  rendered  in  the  divorce  proceedings  in  the 
Superior  Court,  the  defendant's  testimony  tends  to  prove 
that  be  spent  152  hours  in  this  prrceeding  and  that  his 
charges  were  reasonable.  But  there  is  a  sharp  conflict 
between  the  testimony  of  the  plaintiff  and  defendant  as  to 
the  terms  of  his  employment.   Plaintiff  testified  that 
defendant -agreed  to  get  his  fees  for  these  services  from 
plaintiff's  former  husband.   Defendant  stated  that  he 
appeared  in  the  Superior  Court  twelve  times  and  on  each 
of  these  occasions  he  told  the  plaintiff  she  would  have 
to  bear  this  expense  unless  the  court  directed  her  husband 
to  pay. 


As  to  the  second  item  the  complaint  charges  that 
defendant  was  not  authorized  to  file  a  partition  suit. 
There  is  evidence  tending  to  prove  that  plaintiff  did 
authorize  defendant  to  institute  this  suit  and  that  the 
charges  were  fair. 

Likewise  defendant  offered  proof  sup-porting  the 
remaining  items  for  services  and  advances. 

Since  we  hold  that  the  defendant  did  net  forfeit 
his  right  to  fees  because  of  his  alleged  misconduct,  each 
of  these  items  presented  an  issue  of  fact. 

We  are  unable  to  reconcile  upon  any  theory  the 
amount  of  the  judgment,  $2,732,  and  the  amount  withheld  by 
defendant,  $2,175.85.   Assuming  but  not  deciding  for  this 
purpose  that  defendant  was  entitled  to  withhold  no   fees, 
this  would  not  Justify  a  Judgment  for  a  greater  amount  than 
he  retained.   This  difficulty  is  aside  from  consideration 
of  the  &300|  subject  to  the  counterclaim,  which  plaintiff 
admits  receiving  from  defendant.   The  lack  of  any  foundation 
in  the  record  for  the  amount  of  the  judgment  in  our  view 
necessitates  a  reversal  of  that  judgment. 

For  the  reasons  given,  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial. 


REVERSED  AND  REMANDED 
FCR  A  NEW  TRIAL. 


Kiley,  P.  J. ,  and  Feinberg,  J. ,  Concur. 
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ELIZABETH  MACLEAN, 

Appellee, 

v. 

H.  NIELSON  and  F.  C.  PILGRIM, 
d/b/a  Pilgrim  &  Company, 

Appellants. 


APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY. 

346I.A.  474 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

By  this  appeal  defendants  seek  to  reverse  a  judg- 
ment in  the  sum  of  $2,500  entered  on  the  verdict  of  a  jury 
in  an  action  to  recover  damages  for  personal  injuries 
claimed  to  have  been  sustained  by  plaintiff  as  a  result  of 
a  fall  upon  a  defective  cement  walk  in  the  rear  of  a  build- 
ing owned  by  Nielson,  managed  by  defendant  Pilgrim,  and 
occupied  by  plaintiff  as  a  tenant. 

The  building  in  question  consists  of  four  apartments 
and  a  basement  located  at  725  and  727  N.  Lorel  Avenue  in 
the  City  of  Chicago  on  the  east  side  of  the  street  and  facing 
west.   In  the  rear  of  the  building  at  about  the  center  there 
was  a  wooden  stairway  extending  in  an  easterly  direction 
between  the  first  floor  rear  porch  and  the  ground  level. 
On  each  side  of  the  stairway  there  were  banisters  extending 
from  the  back  porch  to  the  bottom  step.   At  the  bottom  of 
the  stairway  there  was  a  cement  walk  and  immediately  north 
of  the  wooden  stairs  there  was  a  cement  stairway  leading 
west  to  the  basement  of  the  building.   Between  the  bottom 
of  the  riser  of  the  first  wooden  step  and  the  cement  walk 
there  was  a  space  of  1-1/2  or  2  inches.   The  bottom  of  the 


-2- 

riser  of  the  lowest  step  rested  on  the  cement  retaining 
wall  of  the  stair  well  leading  into  the  basement  and  between 
this  retaining  wall  and  the  cement  walk  there  was  a  crevice. 
The  edge  of  the  cement  walk  at  this  point  was  broken  and 
Irregular.   The  oral  testimony  and  the  photographs  in_ 
evidence  show  that  the  crevice  is  about  4  inches  long,  2—1/2 
or  3  inches  deep,  and  3  inches  wide. 

According  to  plaintiff's  testimony,  on  September  27, 
19^7  about  3l30  o'clock  in  the  afternoon  she  was  in  the 
basement  washing  some  rugs  in  a  washing  machine.   When  she 
returned  to  her  apartment  on  the  first  floor  momentarily 
she  left  the  washing  machine  running.   At  that  time  she 
observed  her  son,  aged  5-1/2  years,  playing  on  the  cement 
sidewalk.   While  she  was  in  the  apartment  picking  up  some 
towels  she  heard  her  son  cry  and  she  returned  to  the  base- 
ment.  While  descending  the  stairs  from  the  first  floor 
porch  she  stepped  down  on  the  cement  sidewalk  with  her  left 
foot  into  the  crevice  where  it  became  lodged,  causing  her 
to  fall  to  the  bottom  of  the  basement  stair  well.   Plaintiff 
had  resided  in  the  building  as  a  tenant  for  about  nine  years 
and  used  the  back  stairway  almost  every  week  during  that 
period  for  the  purpose  of  washing  clothes.   She  also  testi- 
fied that  in  July  of  19^7  she  told  defendant  Nielson  that 
her  daughter  had  "tripped"  at  the  place  where  she  (the 
plaintiff)  fell;  that  she  had  requested  Nielson  to  "fix  the 
sidewalk"  and  that  Nielson  said  he  would  "take  care  of  it." 

Defendants  contend  that  the  trial  court  erred  in 
denying  a  judgment  notwithstanding  the  verdict,  for  the 
reason  that  plaintiff  failed  to  prove  that  she  was  in  the 
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exercise  of  due  care  and  that  the  evidence  fails  to  prove 
that  defendants  or  either  of  them  were  guilty  of  negligence* 

Our  Supreme  Court  has  repeatedly  held  that  -when 
all  the  necessary  elements  of  a  cause  of  action  are  charged 
in  a  complaint  and  there  is  evidence  in  support  of  the 
plaintiff !s  case  which,  if  taken  as  true,  with  all  reason- 
able Intendments  therefrom  most  favorable  to  the  plaintiff, 
tends  to  establish  the  negligence  charged,  the  case  should, 
be  submitted  to  a  jury  for  its  consideration.   See  Whit e  v. 
City  of  Belleville,  364  111,  577,    and  cases  there  cited. 
In  the  instant  case  there  is  evidence  tending  to  show  that 
the  crevice  or  opening  between  the  cement  walk  and  the 
retaining  wall  of  the  basement  stair  well  existed  about  one 
year  and  a  half  before  the  accident  and  that  about  two 
months  before  the  plaintiff  fell  she  called  defendant 
Nielson's  attention  to  it,  and  that  at  that  time  he  agreed 
to  repair  the  defect.   From  this  evidence  we  think  the  jury 
could  find  that  defendants  were  guilty  of  negligence. 

Plaintiff's  use  of  the  walk  on  the  day  of  the 

accident  with  knowledge  of  the  defect  was  not  negligence 

per  se  as  a  matter  of  law  but  was  a  circumstance  to  be 

taken  into  consideration  by  the  jury  with  all  the  other 

facts  and  circumstances  in  determining  whether  she  was 

guilty  of  contributory  negligence,   (Wallace  v.  Pity  of 

Farmlngton,  231  111.  232;  Pity  of  Mattoon  v,  Faller,  217 

111,  273 j  Reule  v.  City  of  Phioago,  268  111,  App.  266.) 
From  an  examination  of  the  record  we  are  of  the 

opinion  that  the  evidence  was  sufficient  to  warrant  the 

submission  of  this  cause  to  the  jury  and  the  denial  of 

defendants1  motion  for  judgment,  notwithstanding  the  verdict. 
For  the  reasons  stated,  the  judgment  is  affirmed, 

JUDGMENT  AFFIRMED. 
KILEY,  P.J.  AND  FEIN3ERG,  J.  PONPUR. 
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IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 


OCTOBER  TERM 


,  a.  d.  1951    3  46  I. A.  5  74 


1 


EENA  MAI  mi,EY, 

Plaintiff-Appellant, 


vs. 


GEORGE  100IS  nzxnr, 

Defendant- Appellee . 


Appeal  from 
Circuit  Court 

Kane  County,  Illinois 


ANDERSON  —  J. 

Edna  M&e  Jilley,  plaintiff- appellant,  filed  her  suit  for  separate  main- 
tenance in  the  Circuit  Gourt  of  Kane  County  against  her  husband,  George  Louis 
VJilley,  defendant- appellee.  After  a  hearing,  the  trial  judge  dismissed  her 
complaint  for  wait  of  equity,  and  she  has  appealed  to  this  court.  The  complaint 
alleged  in  substance  that  the  parties  were  married  in  19ll  and  were  divorced  in 
October,  1939j  that  they  remarried  in  19U0  and  lived  together  until  November, 
19US,  when  she  was  compelled  to  leave  her  home  because  of  ill  health;  that  in 
January,  19U9,  she  returned  to  Aurora  near  her  home,  but  has  never  lived  with 
her  husband  since  November,  19U3.  The  complaint  further  alleges  that  due  to 
the  obscene,  inhuman,  conduct,  course  treatment,  and  miserliness  of  her  husband, 
she  was  compelled  to  leave  him,  and  that  to  live  with  him  would  injure  her  health 
and  render  her  life  miserable.  The  complaint  contained  various  other  allegations 
as  to  the  cause  of  her  leaving,  and  further  averred  that  she  has  no  funds,  and 
she  asks  that  her  husband  be  required  to  supoort  her  by  a  decree  for  separate 
maintenance. 


"s? 


s 


. 

i  rti  eeosflai 

sriT     .J"r  .'.■•»  lo  &rm.\i  *xo1  ^nislqaoo 

m  ©-saw  aeitfiBO  adcr  tferfj  aarntacfae  nl  besalla 

raJ:  *art*  jdtflssri  si  orf  be  j  Mr  art:  fra/ftr  , 

:.  {  -red 

.rad-fiaTd-  c  ..oooecfo  arte 

. 

3fTT    •aldanaslfi  slfj"  ied  nabim  Jbna 

bos  tel>*v  +ial  bjsj   <  isd  lo  eerao  add  at  ss 

a*8*i*eee  10I  so*?  j  baTfapa*!  sd  b«f.daird  tod  Asd*  «3fec  aria 


The  defendant   filed  an  answer  to  the  complaint  denying  all  the  charges 
and  asking  that  the  plaintiff's  suit  be  dismissed.  Appellant  urges  the  court 
was  in  error  in  dismissing  her  complaint  for  want  of  equity  and  for  not  enter- 
ing a  decree  of  separate  maintenance  for  her. 

f\8  the  principal  questions  involved  on  this  appeal  are  factual,  it  becomes 
necessary  to  review  the  testimony,  distasteful  as  it  is.  The  evidence  is 
uncontroverted  that  the  parties  during  all  their  married  life  resided  on  a 
farm  consisting  of  one  hundred  six  acres.  The  farm  is  a  combination  grain  and 
poultry  farm,  and  is  worth  about  f>20,000.00.  The  other  nroperty  of  the  defend- 
ant amounts  to  about  -10,000.00,  The  property  is  all  in  his  name.  The  home 
where  the  perties  resided  is  a  large  home,  equipped  with  electricity,  one  bed- 
room on  the  first  floor  and  two  on  the  second  floor.  The  house  has  a  hot  air 
furnace,  has  a  water  system  and  toilet  facilities  on  the  sedond  floor.  Defend- 
ant admits  that  his  wife  was  a  good  housekeeper  and  a  good  wife. 

Edna  Mae  ;illey  testified  that  her  husband  was  penurious  with  her  so  far 
as  giving  her  money  for  necessities  was  concerned,  but  there  is  no  evidence 
that  the  family  did  not  have  enough  to  eat.  She  testified  that  throughout 
their  married  life,  he  constantly  used  profane  and  obscene  language.   ;he  testi- 
fied as  to  his  personal  habits;  that  he  used  a  can  to  urinate  in  in  their 
bedroom,  although  they  had  toilet  facilities  upstairs,  and  the  odor  from  this 
was  terrible?  and  that  she  remonstrated  with  him  about  this  and  he  said,  "If 
you  don't  like  this,  you  know  what  you  can  do"j  that  at  the  table  his  nose  wo-  Id 
run,  a  nd  he  would  wipe  his  nose  with  his  hands  which  made  her  sick,  and  once  he 
spit  in  her  plate;  that  in  the  mornings  during  the  winter  he  would  go  to  the 
basement  with  a  newspaper  and  have  a  bowel  movement  and  throw  it  into  the  furn- 
ace, which  made  a  sickening  odor  all  through  the  house;  that  she  remonstrated 
with  him  about  this,  but  he  paid  no  attention  to  her,  She  further  testified 
as  to  other  unclean  habits  around  the  kitchen  sink;  that  he  would  come  to  the 
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table  after  he  had  treated  his  rectum,  and  wov.ld  refuse  to  wash  his  hands; 
all  these  unclean  actions  effected  her  sleep.  She  further  testified  that  3hortly 
before  their  last  separation  she  went  to  New  Hampshire  for  her  health.  Her 
husband  gave  her  some  of  her  expenses.  She  testified  on  direct  and  on  cross 
examination  that  her  health  improved  in  New  Hampshire,  and  she  did  not  go  back 
to  her  husband  on  toe  ground  that  she  thought  it  would  Jeopardize  her  healthj 
that  she  would  rather  be  dead  than  live  with  him.   he  stated  that  she  has  not 
been  employed  since  returning  to  Aurora,  where  she  is  now  residing  with  her 
sister. 

On  cross  examination  she  further  testified  that  her  husband  provided  her 
with  very  little  clothing  during  their  married  lifej  that  her  relatives  had 
given  her  considerable  clothing;  that  they  had  an  electric  stove,  and  that  her 
husband  complained  about  its  using  too  much  electricity,  and  said,  "Throw  the 
dann  thing  out;  it  uses  all  of  the  electricity," 

Irene  Place,  tester  of  the  plaintiff,  testified  that  she  had  been  in  the 
parties'  home  many  times,  that  the  physical  condition  of  the  home  was  bad,  the 
paper  on  the  stair  walls  was  hanging  down,  and  that  the  furniture  on  the  whole 
was  junk;  that  some  of  the  chairs  were  in  such  bad  condition  that  the  arms  had 
fallen  off;  that  this  was  the  condition  of  the  house  just  prior  to  the  final 
separation  of  the  parties;  that  the  family  gave  Mrs.  ,/illey  clothes;  that  when 
her  sister  came  back  from  New  Hampshire,  her  health  was  much  improved,  but  she 
was  not  too  strong,  and  tired  easily. 

Georgian  Bicker son  testified  on  behalf  of  the  plaintiff  as  follows: 
"he  is  a  daughter  of  the  parties  and  lived  in  their  home  for  some  time;  with 
reference  t?  the  urine  cans,  that  they  caused  a  mauseating  odor  throughout  the 
house;  she  had  seen  her  father  empty  the  can  in  the  wash  basin  and  use  a 
dishcloth  to  wash  out  the  sink.  She  further  corroborated  the  testimony  of  her 
mother  as  to  the  defendant's  habits  with  reference  to  his  bowel  movements, 
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and  said  that  she  had  noticed  an  awful  odor  in  the  hou3e  in  the  morning  from 
early  fall  until  late  spring  for  the  eight  years  she  was  there.  In  her  testi- 
mony she  further  corroborated  the  testimony  of  her  mother  as  to  other  indecent 
habits  of  her  father  with  referenoe  to  eating  without  washing  his  hands,  which 
was  nauseating. 

George  Willey,  the  defendant,  testified  that  he  had  trouble  with  his  rectum, 
and  that  he  had  been  treated  for  this  ailment  from  time  to  time  for  several 
years.  He  admitted  he  used  the  urine  can  in  the  bedroom,  and  claimed  that  he 
used  it  because  he  was  not  able  to  go  upstairs  and  use  the  toilet.  He  stated 
he  always  washed  his  hands  before  he  came  to  the  table.  The  reason  he  used  the 
basement  for  a  toilet  was  that  he  did  not  want  to  dirty  up  the  house,  in  consid- 
eration of  wife,  who  he  said  was  a  good  housekeeper.  He  further  testified  that 
the  furnace  had  no  leaks;  that  after  his  wife  left  him,  ■  furnace  man,  Eugene 
Hopper,  who  later  testified  as  a  witness,  tested  the  furnace  for  leaks  with  a 
sulphur  bomb  and  that  there  was  no  sulphur  odor  In  the  house.  He  also  testi- 
fied that  he  sent  his  wife  money  while  she  was  in  New  Hampshire  and  he  thought 
it  would  average  about  £25,00  a  week;  that  he  knew  she  was  going  for  a  vacation 
and  a  rest,  but  that  she  had  not  returned  to  his  home.  He  gave  considerable 
testimony  about  his  financial  affairs,  and  claimed  his  wife  had  never  asked 
hira  to  repair  the  house  or  to  buy  new  furniture;  that  he  gave  her  adequate  money 
for  groceries;  that  he  bought  his  wife  some  clothes;  that  she  had  never  tsked 
him  for  money  for  clothing;  that  he  never  noticed  any  odor  from  the  furnace; 
and  that  his  wife  never  protested  to  him  about  it.  He  testified  that  he  wants 
his  wife  to  come  back  home,  and  denies  that  she  is  entitled  to  any  relief. 

Mrs.  Frank  C.  W'illey  wa3  called  as  a  witness  on  behalf  of  the  defendant. 
The  is  a  daughter-in-law  of  the  parties,  and  lives  on  the  farm  in  an  adjoining 
house.  Her  husband  farms  the  farm  with  his  father,   -he  testified  that  the  house 
was  well  furnished.   -he  had  never  seen  the  husband  mistreat  his  wife  or  heard 
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him  use  profane  or  sharp  language  toward  her.  The  did  not  know  anything  about 
!Ir.  '"illey's  habits  as  to  oleanliness  because  she  was  hardly  ever  in  the  house. 
She  had  noticed  no  odor  in  the  house  except  creosote  when  the  defendant  was 
UBing  it  as  a  medicinal  remedy,  "he  wa3  there  at  the  time  Hopper  made  the 
sulphur  test  in  the  furnace,  and  she  smelled  no  odor. 

Eugene  Silas  Hopper  testified  on  behalf  of  the  defendant.  He  was  a  furnace 
man,  and  he  testified  that  he  had  tested  the  furnace  with  a  sulphur  bomb  snd 
found  no  leaksj  that  there  was  no  odor  from  the  sulphurj  and  that  this  was  a 
standard  test  to  determine  whether  a  furnace  was  leaking. 

In  rebuttal  ttlliam  8,  Stevens  was  called  as  a  witness  on  behalf  of  the 
plaintiff,  and  testified  that  he  had  been  a  heating  engineer  since  1937.  He 
testified  as  an  expert  witness  that  pungent  odors  ami  leak  out  around  the  fire 
door,  around  the  cleanout  door,  even  if  the  doors  fit  very  tightly,  or  where 
the  smokepipe  fits.  He  also  testified  that  if  the  cleanout  door  was  ooen  or 
cracked,  any  gases  or  odors  in  the  furnace  would  eome  out  of  that  door  and 
ascend  into  the  house  as  well  as  going  out  the  smokepipe.  There  is  further 
evidence  in  the  record  that  the  cleanout  door  In  the  furnace  was  crocked. 

The  plaintiff  maintains  that  she  has  made  out  a  case  entitling  her  to  a 
decree  of  separate  maintenance.  A  wife  who  is  not  herself  at  fault  is  not 
required  to  live  with  her  husband  if  his  conduct  is  such  as  to  directly  endanger 
her  person  or  her  health,  nor  if  the  husband  persists  in  wrongful  conduct  toward 
her  which  will  necessarily  render  her  life  miserable  and  living  with  him 
unendurable.  (Johnson  vs.  Johnson,  125  111.  £LOj  r.ewell  vs.  Sewell  29?  111. 
App.  233.) 

It  is  not  necessary  for  a  wife  to  so  sustain  her  grounds  for  separate 
maintenance  that  the  proof  would  be  sufficient  to  entitle  her  to  a  divorce. 
A  husband's  conduct  toward  his  wife  may  be  of  such  a  nature,  although  he  does 
not  starve  or  beat  her,  that  it  will  justify  her  leaving  him  and  obtaining 
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relief  if  she  is  without  fault.  In  Johnson  vs,  Johnson,  2U  111.  App,  80,  at 

page  82,  the  oourt  well  states  the  law  as  foilowst 

"A  woman1^  life  may  be  made  miserable  and  cohabitation  with  her  husband 
made  unbearable  \>y   other  means  than  the  inflicting  by  him  of  blows  unon  her 
person;  and  while  in  this  case  there  is  not  great  violence  often  repeated  shown 
by  appellant  toward  appellee,  there  is  evidence  of  coarse  and  brutal  conduct 
and  also  instances  of  physical  violence," 

In  ^eelye  vs.  Seelye,  U5  111,  too.   27,  at  page  3h,   this  court  saidj 

"It  appears  from  Jahle  v,  VJahle,  71  111,  5>1<5,  it  is  not  necessary  that 
there  should  bo  statutory  grounds  for  divorce  in  all  cases  to  authorize  a  decree 
of  separate  maintenance  in  favor  of  the  wife,  that  is,  to  justify  her  in  living 
separate  and  apart  from  her  husband.  But  It  is  sufficient  'if  a  persistent 
unjustifiable  course  of  conduct  necessarily  rendering  the  life  of  the  wife 
miserable*  exists," 

The  rule  in  the  ."eelye  case,  supra,  was  again  announced  by  ttdj  court  in 
Mellanson  vs,  ftellanson,  113  111.  App,  3l# 

This  court  again  in  Kohn  vs,  Kohn,  337  111,  App.  391  recognized  the  rule 
that  a  wife  is  not  bound  to  live  with  her  husband  if  his  conduct  endangers  her 
health  and  inevitably  renders  her  life  miserable  and  unendurable.  The  court  in 
this  case  found  that  the  wife  did  not  have  good  cause  to  leave  her  husband,  and 
reversed  the  decree  of  the  trial  court  awarding  separate  maintenance. 

The  law  is  also  well  established  and  public  policy  requires  that  the  courts 
uphold  the  sanctity  and  stability  of  the  marriage  relation;  that  incompata- 
bllity  of  disposition,  occasional  outbursts  of  passion,  and  trivial  difficul- 
ties will  not  .justify  a  separation,  (Johnson  vs,  Johnson,  12p  111.  5>10; 
Kohn  vs.  Kohft  supra;  rtrong  vs.  strong,  326  111,  App.  513.) 

Houts  vs.  Ilouts,  17  111,  App,  h39,   involved  a   separate  maintenance  suit 
where  the  Appellate  Court  reversed  the  decree  of  the  Circuit  Court  awarding  the 
wife  separate  maintenance.  The  court,  recognizing  the  rule  that  trivial  diffi- 
culties between  husband  and  wife  should  not  be  ground  for  separate  maintenance, 
says  on  page  hh3   of  the  above  opinion: 

",,. Families  should  not  be  broken  up  on  account  of  trifling  differences 
between  husbands  and  their  wive3.  The  public  is  interested  in  the  stability  of 
the  domestic  relations,  fta  the  facility  for  obtaining  decrees  for  divorce  and 
separate  maintenance  increases,  the  spirit  of  compromise  and  forgiveness  in  the 
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home  decreases,  and  wh'.le  the  remedy  provided  by  this  salutary  statute  should 
in  no  case  be  withheld  from  a  wife  who  lives  separate  and  apart  from  her  husband 
without  her  fault,  she  must  be  hell  to  a  reasonable  compliance  with  the  rule 
requiring  every  complainant  to  make  out  his  or  her  case  by  a  preponderance  of 
the  proof." 

It  is  not  MM  ^ary  ^gain  to  review  the  nauseating  testimony  contained  in 
the  record.  Ve  are  convinced  that  the  testimony  of  the  olaintiff,  corroborated 
by  the  testimony  of  her  daughter,  entitled  the  plaintiff  to  the  relief  sought. 
It  must  b'.  remembered  that  these  parties  had  lived  together  for  more  than  thirty- 
five  years,  "he  had  put  up  with  hie:  filthy  habits  as  long  as  she  could.  The 
evidence  disclosed  that  while  he  did  not  beat  or  starve  her,  his  conduct  toward 
her  MM  so  revolting  and  indecent  that  it  made  her  life  unendurable.  The  evi- 
dence also  discloses  that  he  war;  penurious  and  gave  her  very  few  of  the  oomf orts 
of  life  to  which  people  in  their  financial  status  should  be  accustomed.  The 
evidence  discloses  that  she  was  a  good  wife.  The  husband  had  no  fault  to  find 
with  her.  "he  had  helped  accumulate  their  farm  and  did  all  the  usual  duties 
customarily  performed  fey  a  housewife.  The  stability  of  the  marriage  relation 
is  important  but  the  defendants  conduct  was  such  that  it  would  nauseate  any 
normal  person.  He  seeks  to  Justify  his  conduct  by  reasons  of  health,  but  in 
view  of  the  toilet  facilities  of  the  home,  we  do  not  think  they  are  justified. 
They  had  accumulated  property  worth  *30,000  and  she  shoild  not  be  thrown  out  on 
the  charity  of  her  friends  without  support.  '."e  are  convinced  that  the  odor  from 
the  Honing  excrement  would  be  unbearable  to  a  woman  of  even  less  sensitiveness 
than  the  plaintiff.  There  is  conflict  on  this  subject,  but  the  evidence  is 
corroborated  by  the  plaintiff's  daughter  ml  we  believe  it  is  true.  It  appears 
that  his  vile  habits  had  become  worse  after  their  first  separation.  I  wife  is 
not  a  chattel  of  her  husband  and  the  rights  of  human  dignity  did  not  require  her 
to  put  up  with  such  conduct.  Hie  was  not  in  good  health— hr.d  had  two  thyroid 
operations,  had  a  hernia,  had  high  blood  pressure,  was  nervous  and  could  not 
sleep.  While  there  is  no  medical  testimony  that  her  ill  health  was  due  to  her 
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husband's  conduct,  her  testimony  as  to  her  poor  health  WW  uncontradicted  and 
we  think  it  is  a  fair  inference  to  assume  that  the  life  which  she  was  compelled 
to  lead  affected  her  health. 

/ppellee  urges  in  substance  that  when  his  wife  went  to  New  Hampshire  she 
intended  to  return  to  him  when  her  health  improved,  he   testified  that  she 
intended  to  return  to  her  husband,  but  changed  her  nind  when  she  reached  the 
vicinity  of  her  home.  At  that  time  the  plaintiff  still  had  grounds  for  separate 
maintenance.  She  did  not  in  fact  leave  her  husband  until  her  return  home  when 
she  decided  she  would  not  live  with  him.  In  our  opinion  this  did  not  condone 
the  past  offenses,  and  the  manifest  weight  of  the  evidence  discloses  that  she 
was  living  separate  and  apart  from  her  husband  without  fault  on  her  part  and 
with  fault  on  his  part.  Ml  find  from  the  evidence  that  the  plaintiff  was  just- 
ified in  leaving  her  husband  because  his  conduct  was  such  that  it  endangered 
her  health  aid  rendered  her  life  miserable  and  unendurable.  The  reasons  for 
her  leaving  her  husband  were  not  trivial  but  of  long  duration,  serious  in  their 
nature,  and  they  entitled  her  to  a  decree  of  separate  maintenance.  While  the 
court  is  not  unmindful  that  the  findings  of  the  chancellor  should  be  given  great 
weight,  nevertheless  on  the  whole  record,  we  find  that  he  erred  in  dismissing 
the  plaintiff's  complaint  for  wunt  of  equity.  The  trial  court  is  directed  to 
enter  a  decree  of  separate  maintenance  for  the  plaintiff  and  to  then  consider 
the  amount  of  support  money  to  be  awarded  the  plaintiff  cjid  to  consider  the 
question  of  plaintiff's  solicitor's  fees. 
Reversed  and  remanded  with  directions. 
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EDNA  KA£  tfXLLEJT, 

i la Lnt Iff -Appellant, 
vs. 
C-EORG-E  LOUIS  WILLE2C, 

Defendant-Appellee . 


. I    THE 
GIROUIT   COURT   OF 
KATE    COUNTY,    ILLINOIS. 


Dove,  J. 

Edna  Mae  Wllley  on  March  10,  1949,  filed  her 
complaint  In  the  Circuit  Court  of  "ane  County  for  aepar 
maintenance.  Upon  a  hearing  before  the  chancellor  a  decree 
was  rendered  dismissing  the  complaint  for  want  of  equity.  To 
reverse  this  decree,  plaintiff  presents  this  appeal. 

The  complaint  alleged  that  the  parties  thereto  were 
married  on  May  6,  1914;  that  there  were  born  to  their  marriap-e 
two  children,  both  of  whom  are  now  of  legal  aprej  that  on 
October  4,  1939,  plaintiff  and  defendant  were  divorced;  that 
on  April  1,  1940,  they  were  remarried  and  continued  to  live 
together  until  November  SO,  1948,  when  plaintiff  was  f oroed 
to  leave  her  home  because  of  111  health;  that  she  took  a 
vacation  for  a  number  of  weeks  and  upon  her  return  on 
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January  31,  1949,  she  went  to  the  hone  of  her  mother  in 
Aurora  and  still  resides  there. 

The  complaint  further  alleged  that  soon  after  her 
remarrisce  defendant  commenced  a  course  of  cruel  and  inhuman 
treatment  of  her;  that  he  enframed  in  tirades  and  used  obscene 
and  profane  lanpuape  toward  her  and  made  threatening  remarks 
on  many  occasions;  that  he  deprived  her  of  the  ordinary  house- 
hold conveniences  and  facilities  and  enrrap'ed  in  otner  cruel 
and  inhuman  conduct  toward  the  plaintiff  which  injured  her 
health  and  that  such  rnloconduct  on  the  part  of  the  defendant 
rendered  the  plaintiff's  life  with  him  miserable,  unbearable 
and  dangerous  t©  her  health  and  safety.   The  answer  was  a     1/ 
denial  of  these  general  charges. 

The  evidence  discloses  that  the  plaintiff  and 
defendant  lived  on  a  farm  of  approximately  105  acres  which  was 
improved  \  '  th  a  two-story  house  consisting  of  about  ten  rooms; 
thnt  they  were  people  of  modest  Beans  and  v/ere  enprar-ed  in 
farming  and  poultry  raising)  that  their  married  son  lived  in  a 
tenant  house  on  the  farm  and  engaged  In  farming  with  his  father 
on  a  partnership  basis;  thet  a  divorced  daughter  and  her 
paralytic  son  made  their  home  with  the  plaintiff  and  defendant 
in  this  home.  For  a  great  number  of  years  the  defendant  had 
been  bothered  with  some  type  of  disease,  fundus  in  nature,  which 
affected  the  lower  half  of  his  body  and  which  often  csu^ed  him 
to  be  quite  nervous  and  which  necessitated  frequent  use  by  him 
of  the  toilet  facilities  and  required  repeated  trentment  of 
the  parts  of  his  body  affected  by  the  diser.se.   The  plaintiff, 
durin^  several  yeare  immediately  prtx  "iu-  the  separation,  wa3 
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bothered  by  I  thyroid  disturbance,  which,  at  ti-nee,  was 
rather  severe. 

The  chief  complaints  made  by  the  plaintiff  against 
the  defendant  as  a  basis  for  hor  contention  that  he  is 
entitled  to  a  decree  of  separate  maintenance  are  the  unclean 
personal  habits  of  the  defendant  and  his  stingy,  pe/nurlous 
-\n  inconsiderate  treatment  of,  and  attitude  toward,  her. 

There  is  no  reason  for  a  lengthy  review  of  the 
testimony  found  in  this  record.   Only  the  parties  hereto  and 
their  children  testified  in  support  of,  or  in  contradiction  of, 
the  allegations  of  the  complaint  and  answer. 

Plaintiff's  evidence  with  reference  to  defendant's 
person-"!  habits  in  and  about  the  basement,  the  bedroom,  the 
kitchen  and  the  dining  table,  if  believed  and  if  unexafrernted 
and  not  misrepresented,  would  support  an  action  for  separate   r 
maintenance  if  the  plaintiff  left  the  defendant  because  of 
such  misconduct.   However,  his  alleged  misconduct,  even  if  true,  y 
was  not  the  cause  of  the  plaintiff's  separating  from  the 
defendant.  The  plaintiff  alleged  in  her  complaint  that  by 
reason  of  the  alleged  mlsoonduet  on  the  pert  of  the  defendant 
she  became  ill  and  was  forced  to  leave  their  home  on  the  20th 
of  November,  1948,  and  live  elsewhere.  The  evidence  discloses 
that  on  November  20,  1943,  she  left  her  home,  near  Aurora,  with 
the  concent  and  approval  of  her  husband,  and  went  to  the  State 
of  New  Hampshire,  where  she  spent  several  weeks  visitino-  a 
relative.  Her  testimony  with  reference  to  the  separation  follows: 
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HQ,.      At   the  time  you  left   in  November  1948  did  you 
ro  r>\.  \/   on  s   vacation  or  did  you  intend  at  that   time 
to  leave  hli  -nently? 

"A.      I  went  for  my  health  to  soe  if  the   rest  would  do 
rae  food, 

" ■'•.      At  the   time  you  left   In  November,   1948,   did  you 
intend  to  return  to  your  husband?     A.      I  would  have 
returned  if  I  thought  ny  health  would  have  permitted 
it.      I  found  th^t  my  rest  had  done  me  a  vorld  of   i?ood 
and  I  was  f eelim?  so  much  better  when   I  arrived  back 
here  that  I   Just  could  not   see  how  I  could   c?o  back 
"j  16,  live  there  because  I  knew  it  would  Jeopardize  my 
health  attain  and  I   J\«it  could  not   make  up  my  mind  to 
fro  bnck,      I  would  rather  be  dead. 

"    .      ;-t  the   time   you  left   in  November,    1948,   did  you 
intend   to  return  to  your  husbr-nd  when  you  got  back? 
A.     '/hen  I  got  back  if  my  health  would  have  permitted 
I  would  have  went  bad'-,    but   I  could  not   see  how  it 
would.     My  health  had  Improved  while  I  was  gone.     I 
Just  could  not  n-o  back.      I  could  not  make  up  my  mind 
to  go  back. 

"d.     When  did  you  decide  not  to  go  back?     a.     When  I 
arrived  here  the  first  week  I  was  feellnc  so  much 
better  that   is  vhen  I  arrived  at  the   thought  that   I 
could  not  p*o  bfick. 

ttr\.     After  you  returned  to   Aurora,   ie  t&at  when  you 

decided  you  could  not  70  back?     k.     Yes. 

"Q.     You  decided  not   to  return  to  your  husband  after 
you  returned  to  Aurora  from  New  Hampshire? 

".'■  .      That   is   rlPht. 

At  the  time  you  went  to  New  Knpshire  you  dia  not 
intend  to  lepve  your  husband?  A.  No." 

The  evidence  conclusively  shows  that  the  plaintiff 
did  not  separate  from  the  defendant  because  of  his  alleged 
misconduct.  She  testified  that  when  she  returned  she  was 
feeling  much  better  and  it  was  then  that  she  determined  that 
she  would  not  continue  to  live  with  the  defendant.   On 
December  10,  1948,  in  a  letter  from  Dover,  Mew  Hampshire,  to 
defendant  she  wrote:   "Yes,  I  do  feel  fifty  per  cant  better 
than  I  did  While  I  was  home.   I  may  not  be  back  for  quite  a 
while  yet.'4  Since  the  plaintiff,  by  her  own  testimony,  has 
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shown  that  the  alleged  misconduct  of  the  defendant  w?s  not 
the  prine  or  motivating  purpose  which  caused  her  to  le?ve, 
she  cannot  later  decide  not  to  live  v:lth  the  defendant  and 
then  t-lve  reasons  for  such  separation  vrtiioh,  although  exist- 
ing §.%  the  time  of  the  separation,  were  not  sufficiently 
compelling  to  cause  the  plaintiff  to  leave  the  home  of  the 
defendant  and  reside  separate  and  apart  from  him. 

It  la  clear  to  us  that  the  plaintiff  did  not  leave 
the  defendant  because  of  hi::    alleged  misconduct,    and,    therefore, 
she  has  failed  to  brinp-  herself  within  the  requirements   of  the 
statute  for  separate  maintenance    (111.   Rev.    Stat.   1949,    Ch.    68, 
Sec.    22;   Jones   111.    Stat.   Ann.    109,190).      She  did  not  Intend 
to  leave  her  husband  permanently  when  she  started  on  her  vacation 
on  November  20,   1943,   but  did  intend  to   return  to  him.      After 
r^turnin"-  to  Aurora  from  her  vacation  in  New  Hampshire,    she 
©hanged  her  mind.     The  law  is  that  if  a  wife  leaves  her  husband 
voluntarily,    or  by  consent,   or  if  her  misconduct  has  materially 
Induced  the  course  of  action  on  the  part  of   the  hu3band  upon 
which  she  relies  as   justifying  the  separation,    she  is  not 
without  fault  within  the   assailing  of  the  law.      /haters  on  v.   Ambers  on. 
343  111.    249  at  page  253;   Johnson  v.   Johnson.    125  111.    510.      In 
this  case  plaintiff  must  prove  that  she  left  her  husband  because 
lis  misoonduot,    that  such  misconduct  Justified  her  in  leaving, 
and  that  she  was  without  fault  on  her  part.     Amber-son  v.   Amber  son. 
suura ;    Aaffert:/  v.    A^ffcrtv.    33?  111.    App.    2?7;  JS&sgEfcsfcL^lSk. 
*3flSS3HHJ  AfEflMMk      In  Ar1,V°'Ve"   "     Arllskaa .    343  111.    112,    115, 
it   is   said:      "The  law  is  well  settled  that  where  the  evidence 
is  conflicting  the  finding  of  chancellor  will  not  be  disturbed 
unless   it  ia  clearly  against  the  preponderance  of  the  evidence. 
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The  chancellor  saw  the  witnesses  and  heard  them  testify  and 
was  in  much  better  position  to  determine  their  credibility 
than  we  are.      A  court  of  review  will  not  disturb  the  findings 
of  the  chancellor  under  auch  circumstances  unlea;;   It   is 
apparent   that  error  has  been  committed. " 

It  is  also   insisted  that   the  court  erred  in  excluding 
proper  evidence  offered  by  the  plaintiff  t     show  that   she  was 
unable  to  work.      The  court  properly  sustained  an  objection  to 
a  question  calling  for  a  conclusion  as  to  whether  the  plaintiff 
was  able  to  work.     The  plaintiff  later,   however,  was  permitted 
to  testify  as  to  her  physical  condition  and  her  inability^ 
work. 

Her  ability  or  inability  to  work  only  froes   to  the 
question  of  the  amount  that   she  would  be  entitled  to  if  allowed 
separate   maintenance,   and  since,    under  our  view  of  the  case, 
she  is  not   entitled  to  separate   maintenance,    it   la   of  no  conse- 
quence. 

After  ft  careful  reviex-   of  this  record,   we  are   satisfied 
that  the  chnnoellor's   finding  are  not   eft-ainst   the  manifest 
weifht  of  the  evidence.      The  decree  of  the  Circuit  Court  of  Kane 
County  dUralssinj?  the  plaintiff's  complaint   should  therefore 
be  affirmed. 

Deoree  affirmed. 


' 


I 


M 


^5513 

IN  THE  MATTER  OF  THE  ESTATE  OF 
OSCAR  NELSON  DAVIS,  deceased. 


JOHN  ANDERMAN, 


Appellee. 


v. 


RICHARD  W.  DAVIS,  Executor  of  the 
Estate  of  Oscar  Nelson  Davis, 
deceased, 

Appellant, 


APPEAL  FROM 


CIRCUIT  COURT, 


COOK   COUNTY. 


3  46I.A.  574 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

John  Anderman  filed  a  claim  in  the  Probate  Court 
of  Cook  County  against  the  Estate  of  Oscar  Nelson  Davis, 
deceased.   A  jury  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  Anderman  for  $15»048.29,  which  was  designated 
as  a  seventh— class  claim.   Richard  If.  Davis,  executor  of 
the  estate,  appealed  to  the  Circuit  Court  where  a  judgment 
was  also  entered  on  the  verdict  of  a  jury  in  favor  of 
Anderman  for  $13, 502. 4?.  After  the  executor1  s  motions  for 
new  trial  and  arrest  of  judgment  were  overruled  the  judgment 
was  modified  and  re— entered  in  favor  of  claimant  Anderman  for 
$13,002.^7  and  costs.   The  executor  of  the  Estate  of  Oscar 
Nelson  Davis  appeals. 

The  claim  alleged  in  substance  that  prior  to 
December  25,  1938  the  claimant  (Anderman)  had  performed 
services  for  the  deceased;  that  about  December  12,  19^4-0  the 
deceased  told  the  claimant  that  in  consideration  of  the 
services  performed  and  for  additional  services  he  might 
perform  in  talcing  care  of  the  deceased's  personal  and 
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business  affairs  "whenever  it  may  be  necessary,"  deceased 
"would  bequeath  to  the  claimant  the  sum  of  $10,000  together 

I 

with  a  mortgage  on  the  property  located  at  5255  Adams  Street 
and  would  also  devise  to  the  claimant  property  located  at 
2612  New  England  Avenue";  that  in  accordance  with  the  agree- 
ment the  claimant  devoted  all  of  his  spare  time  to  attending 
the  deceased  and  his  affairs;  and  that  the  claimant  relying 
on  the  agreement  faithfully  performed  his  part  but  that  the 
deceased  either  "by  mistake  or  by  willful  breach  of  faith" 
failed  to  make  the  bequests  as  alleged. 

On  Alderman* s  motion  that  part  of  the  claim  averring 
that  the  deceased  agreed  to  devise  to  him  the  property  located 
at  2612  New  England  Avenue  was  dismissed. 

Two-  witnesses  testif ied_ in  behalf  of  Anderman,  Mrs. 
Helen  M.  Lynch,  his  sister-in-law,  and  Mayme  Ballard,  a  nurse 
employed  by  the  deceased  continuously  for  about  ten  years 
preceding  his  death  on  July  31,  19^8.   The  testimony  of  Mrs. 
Lynch  is  substantially  as  follows.   Anderman,  a  carpenter 
contractor, first  met  the  deceased  in  September  1938,  when 
he  was  employed  to  do  some  remodeling  on  a  building  which 
the  deceased  owned  at  5255  West  Adams  Street  in  the  City  of 
Chicago.   At  that  time  these  premises  were  unoccupied  and 
the  deceased  requested  Anderman  to  take  care  of  them  during  ' 
the  winter.   Throughout  the  winter  of  1938-1939  Anderman 
.purchased  coal  and  performed  janitor  and  other  necessary 
services  at  the  Adams  Street  property.   On  Christmas  day  1938 
the  deceased  while  visiting  the  Anderman  home  asked  Alderman 
to  sell  the  Adams  Street  property  and  stated  to  Anderman  at 
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that  time  "I  will  remember  you  for  it."   In  March  1939  at 
the  deceased's  request  Anderman  procured  a  purchaser  and 
afterwards  at  the  time  of  the  sale  the  deceased  stated  to 
Anderman,  "You  sure  took  a  load  off  my  mind,  John;  I  am 
going  to  take  care  of  you."   Anderman  also  took  charge  of 
the  premises  on  New  England  Avenue  which  were  owned  by  the 
deceased.   April  7»  1939  the  deceased  suffered  a  cerebral 
hemorrhage  and  employed  a  nurse,  Mayme  Ballard,  who  attended 
him  until  his  death.   In  October  19^-0  while  the  deceased 
was  at  the  Anderman  home  he  asked  to  be  taken  to  the  Mercy 
Hospital  where  he  remained  about  six  months.   About  two 
weeks  before  Christmas  of  19^0  Anderman,  accompanied  by 
Mrs.  Lynch,  visited  the  deceased  at  the  Hospital.   On  this 
occasion  Anderman  offered  to  take  the  deceased  into  his  homet 
While  the  deceased  was  at  the  Hospital  Mayme  Ballard,  his 
nurse,  had  been  injured  in  an. automobile  accident  and  was 
confined  in  the  same  hospital.   The  deceased  stated,  "I 
don*t  want  to  give  up  my  apartment  but  I  will  have  to  depend 
on  you  now  more  than  ever  for  the  things  you  have  done  for 
me  and  the  things  I  will  ask  you  to  do  in  the  future.   I  am 
going  to  leave  you  ten  thousand  dollars,  the  Adams  Street 
mortgage,  and  the  New  England  property." 

From  the  time  Anderman  first  met  the  deceased  until 
his  death  Anderman  was  at  the  beck  and  call  of  the  deceased 
and  during  this  period  Anderman  was  frequently  called  upon 
to  render  services  in  connection  with  the  deceased's  personal 
and  business  affairs.  He  often  acted  as  the  deceased* s 
chauffeur.   On  one  of  these  occasions  in  the  fall  of  19^1 


while  the  deceased  was  having  dinner  at  the  Anderman  home 
he  asked  Anderman  to  drive  to  Eagle  River,  Wisconsin,  where 
he  owned  a  golf  course.   Anderman  was  reluctant  to  leave  the 
city  but  the  deceased  said,  "Wfell,  you  know  what  I  promised 
you,  John.   I  can't  go  without  you;  I  need  you."   Anderman 
drove  the  deceased  to  Eagle  River  where  he  remained  for  8 
or  10  days.   At  the  time  Anderman  was  first  engaged  the 
deceased  was  about  sixty-five  years  of  age  and  had  retired 
from  business.   He  was  a  bachelor  and  lived  alone. 

Mayme  Ballard  testified  that  she  was  employed  by 
the  deceased  on  April  7,  1939  and  served  as  his  nurse  and 
companion  until  his  death;  that  she  first  met  Anderman  on 
April  9,  1939;  that  thereafter  Anderman  either  visited  the 
deceased  or  communicated  with  him  by  telephone  several  times 
a  week;  that  the  deceased  "would  get  very  depressed  and  ask 
to  have  Anderman  come  to  talk  to  him";  that  shortly  after 
she  started  working  for  the  deceased  he  told  her  that  he 
"regarded  Anderman  as  a  son  or  brother"  and  thereafter  "said 
it  many  times";  that  on  many  occasions  when  the  deceased 
would  mention  something  about  the  Andermans  he  said  "he  was 
going  to  take  care  of  John";  and  that  she  never  listened  to 
any  of  the  conversations .between  Anderman  and  the  deceased 
relating  to  his  business. 

The  record  shows  that  the  will  of  the  deceased 
dated  October  30,  19^0  made  specific  bequests  to  relatives 
and  friends.   Anderman  was  bequeathed  the  sum  of  five  hundred 
dollars;  Mayme  Ballard  received  a  bequest  of  three  hundred 
dollars.   By  his  will  the  deceased  also  created  a  trust 


~5~ 

which  terminated  in  six  years.   Named  a^ong  the  beneficiaries 
of  the  trust  were  Anderman,s  four  daughters  who  received 
one  hundred  fifty  dollars  each.   August  31,  1942  the  deceased 
made  a  codicil  to  his  will  increasing  the  bequest  to  Mayme 
Ballard  from  three  hundred  dollars  to  one  thousand  dollars 
but  confirming  the  will  of  October  30,  1940  in  all  other 
respects. 

There  was  evidence  that  the  inventory  of  the 
deceased's  estate  shows  a  balance  due  on   the  mortgage  on  the 
Adams  Street  property  of  $3*502.47.   The  jury  were  instructed 
in  effect  that  if  they  believed  from  a  preponderance  of  the 
evidence  that  the  decedent  made  an  agreement  as  set  forth^in 
this  instruction  then  Anderman  was  entitled  to  recover  $9*500 
in  addition  to  the  $500  bequeathed  to  him  by  the  deceased, 
and  also  the  sum  of  $3>502.47,  the  value  of  the  mortgage  on 
the t Adams  Street  property.   The  jury  returned  a  verdict  for 
$13,502,47  which  was  reduced  to  $13,002.47,   Anderman  does  not 
question  the  amount  of  the  judgment. 

Proof  of  the  existence  of  the  oral  agreement  which 
is  the  basis  of  Anderman1 s  claim  rests  solely  on  the  testi- 
mony of  Mrs.  Lynch.  With  respect  to  the  services  rendered 
by  Anderman  to  the  deceased  during  the  ten— year  period 
immediately  preceding  his  death  the  testimony  of  Mrs,  Lynch 
was  corroborated  in  almost  every  detail  by  Mayme  Ballard. 

An  express  contract  may  be  proved  not  only  by 
direct  evidence  of  an  actual  agreement  and  the  express  words 
used  by  the  parties  but  also  by  circumstantial  evidence. 


> 


■\ 


while  the  deceased  was  having  dinner  at  the  Anderman_ hone 
he  asked  Anderman  to  drive  to  Eagle  River,  Wisconsin,  where 
he  owned  a  golf  course.   Anderman  was  reluctant  to  leave  the 
city  "but  the  deceased  said,  "Well,  you  know  Xtfhat  I  promised 
you,  John.   I  can't  go  without  you;  I  need  you."   Anderman 
drove  the\deceased  to  Eagle  River  where  he  remained  for 
several  weeks.  At  the  time  Anderman  was  first  engaged  the 
deceased  was  about  sixty-five  years  of  age  and  had  retired 
from  business.   He  was  a  bachelor  and  lived  alone. 

Mayme  Ballard  testified  that  she  was  employed  by 
the  deceased  on  April  7,  1939  and  served  as  his  nurse  and 
companion  until  his  death}  that  she  first  met  Anderman  on 
April  9,  1939;  that  thereafter  Anderman  either  visited  the 
deceased  or  communicated  with  him  by  telephone  several  times 
a  week;  that  the  deceased  "would  get  very  depressed  and  ask 
to  have  Anderman  come  to  talk  to  him";  that  shortly  after 
she  started  working  for  the  deceased  he  told  her  that  he 
"regarded  Anderman  as  a  son  or  brother"  and  thereafter  "said 
it  many  times";  that  on  many  occasions  when  the  deceased 
would  mention  something  about  the  Anderman s  he  said  "he  was 
going  to  take  care  oif  John";  and  that  she  never  listened  to 
any  of  the  conversations . between  Anderman  and  the  deceased 
relating  to  his  business. 

The  record  shows  that  the  will  of  the  deceased 
dated  October  30,  19^0  made  specific  bequests  to  relatives 
and  friends.   Anderman  was  bequeathed  the  sum  of  five  hundred 
dollars;  Mayme  Ballard  received  a  bequest  of  three  hundred 
dollars.   By  his  will  the  deceased  also  created  a  trust 
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which  terminated  in  six  years.   Named  among  the  beneficiaries 

of  the  trusvt  were  Anderman's  four  daughters  who  received 

one  hundred  fifty  dollars  each.   August  31»  19^2  the  deceased 

made  a  codicil  to  his  will  increasing  the  "bequest  to  Mayme 

Ballard  from  three  hundred  dollars  to  one  thousand  dollars 

hut  confirming  the  will  of  October  30,  19^0  in  all  other 
\ 

respects,         \ 

There  was  evidence  that  the  inventory  of  the 

deceased's  estate  shoVs  a  balance  due  on  the  mortgage  on  the 

Adams  Street  property  o\f  $3*502.^7  •   The  jury  were  instructed 

in  effect  that  if  they  believed  from  a  preponderance  of  the 

evidence  that  the  decedentx  made  an  agreement  as  alleged  in 

the  claim  then  Anderman  was  \entitled  to  recover  $9,500in 

addition  to  the  $500  bequeathed  to  him  by  the  deceased,  and 

also  the  sum  of  $3,502,47,  the  value  of  the  mortgage  on  the 

Adams  Street  property.   The  jury Veturned  a  verdict  for  the 

full  amount.   The  record  does  not  disclose  why  the  judgment 

was  reduced  to  $13, 002,^7  •   Anderman\  does  not  question  the 

/  \ 

amount  of  the  judgment,  \ 

Proof  of  the  existence  of  thAoral  agreement  which 

is  the  basis  of  Anderman's  claim  rests  solely  on  the  te-sti— 

mony  of  Mrs.  /Lynch.   With  respect  to  the  services  rendered 

by  Anderman  to  the  deceased  during  the  ten-year  period 
7  \ 

immediately  /preceding  his  death  the  testimonyVif  Mrs.  Lynch 
was  corroborated  in  almost  every  detail  by  Mayme  Ballard, 

An  express  contract  may  be  proved  not  only  by 
direct  evidence  of  an  actual  agreement  and  the  express  words 
used  by  the  parties  but  also  by  circumstantial  evidence. 
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(In  re  Estate  of  Burke,  303  111.  App.  235.)   In  the  present 
case  we  are  in  accord  with  the  contention  of  the  executor 
that  the  proof  of  the  malting  of  the  oral  agreement  and  its 
terms  must  be  clear  and  convincing  (Wurth  v.  Hosman,  410  111. 
5&7) >    and  that  the  evidence  should  be  carefully  scrutinized 
if  it  appears  that  the  oral  agreement  is  contrary  to  the 
provisions  of  the  will  (We idler  v.  Seibert,  405  111.  ^77), 
and  this  circumstance  could  be  taken  into  consideration  by 
the  jury  as  bearing  upon  the  improbability  of  the  agreement 
having  been  made  as  alleged  in  Anderman's-  claim.  (See  Fi.erke, 
v.  Elgin  City  Banking  Co . ,    366  111.  66.)      There  is  no  doubt 
that  the  deceased  had  a  high  legard  for  Anderman  and  relied 
on  him  to  handle  his  personal  and  business  affairs  during 
the  last  decade  of  his  life,  nor  that  Anderman  served  the 
deceased  faithfully.   No  testimony  was  offered  by  the 
executor  tending  to  refute  the  testimony  of  Anderman1 s 
witnesses.   Nor  does  the  evidence  shoxtf  that  Anderman  received 
any  compensation  for  his  services  during  the  life  of  the 
deceased.   Under  these  circumstances  we  think  the  jury  might 
reasonably  infer  that  Anderman,  a  stranger  in  blood,  would 
not  have  served  the  deceased  for  ten  years  unless  the 
deceased  had  agreed  to  make  the  bequests  as  alleged  In  the 
claim.   Whether  there  was  an  oral  agreement  presented  an 
issue  of  fact  for  the  jury  to  determine.   In  this  case  two 
juries  heard  and  saw  the  witnesses  and  found  in  favor  of 
Anderman.   In  our  view  the  evidence  was  sufficient  to  warrant 
the  findings  of  the  jury. 
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Anderman*  s  claim  consists  of  three  items,  $10,000, 

the  mortgage  on  the  Adams  Street  property,  and  the  devise 

of  the  New  England  Avenue  premises.   The  record  shows  that 

Anderman* s  counsel  made  a  motion  to  strike  the  third  item 

from  the  complaint  after  the  trial  court  indicated  that  this 

part  of  the  alleged  oral  agreement  violated  the  statute  of 

frauds. 

The  executor  contends  that  the  dismissal  of  the 
third  item,  which  relates  to  the  New  England  Avenue  premises, 
constitutes  an  amendment  of  the  claim  and  thus  creates  a 
new  and  different  cause  of  action.  We  think  this  contention 
is  without  merit.   By  striking  this  item  at  the  court1 s 
suggestion  Anderman  did  not  assert  a  new  claim  or  ask  for 
different  or  additional  relief  but  merely  reduced  the  claim. 
The  record  also  shows  that  at  the  trial  the  executor *s 
counsel  insisted  on   reading  to  the. jury  Anderman1 s  entire 
claim,  including  the  stricken  item.   The  trial  court  ruled 
that  since  the  stricken  portion  was  no  longer  an  issue  in 
the  case  it  could  not  be  read  to  the  jury.   We  think  the 
court  ruled  properly. 

Finally  the  executor  contends  that  the  second 
instruction  given  to  the  jury  at  the  request  of  Anderman  is 
defective.   This  instruction  is  based  on  Anderman1 s  theory 
of  the  case  and  is  supported  by  the  evidence.   The  instruc- 
tion complained  of  correctly  states  the  law.   (See  In  re. 
Estate  of  Burke,  303  111.  App.  235.) 

We  have  considered  the  other  points  argued  and  the 
authorities  cited  in  support  thereof  but  in  the  view  we 
take  of  this  case  it  is  unnecessary  to  discuss  them. 

For  the  reasons  stated,  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 
KILEY,P.J.  AND  FEINBERG,  J.  CONCUR. 
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APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY. 


346  I.A.  575' 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  appeal  from  a  judgment  In  the  sum  of 
$4,000  entered  on  the  verdict  of  a  jury  in  an  action  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  plaintiff  as  the  result  of  a  fall  through  a 
trap  door  in  the  premises  operated  by  defendants  as  a. night 
club  where  plaintiff  was  employed  as  a  hat-check  girl. 

In  a  former  appeal  this  court  reversed  an  order 
dismissing  the  cause  at  the  close  of  the  plaintiff*s  evidence 
(3^0  111.  App.  419). 

Defendants  operated  a  night  club  known  as  "Club 
Hollywood, "  furnishing  entertainment,  food  and  "beverages 
to  their  patrons.   They  also  provided  a  cloak  room  for  the 
convenience  of  their  patrons.   The  cloak  room  was  about 
twenty~two  feet  long  and  four  feet  wide,  and  dimly  lighted. 
Inside  the  cloak  room  was  a  trap  door  about  four  feet  wide 
and  eight  feet  long.   Beneath  the  trap  door  were  eight  or 
nine  steps  leading  to  the  cement  floor  of  the  basement  about 
eight  feet  below  the  cloak  room.   Early  in  the  morning  of 
December  9>  1945 »  while  reaching  for  some  wearing  apparel 
belonging  to  one  of  the  defendants1  patrons,  plaintiff  fell 
through  the  open  trap  door  into  the  basement,  causing  the 
Injuries  here  complained  of. 
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Several  weeks  before  the  occurrence  defendant 
Steve  Harris  had  granted  to  one  George  Aldrich  "a  concession 
to  take  pictures"  of  defendants1  patrons  and  constructed  a 
darkroom  in  the  basement  of  the  premises,  where  Aldrich 
developed  the  pictures.   Before  the  darkroom  was  built 
Aldrich  developed  his  films  in  a  trailer  parked  outside_  of 
the  building.   At  that  time  he  used  a  basement  door  as  a 
means  of  ingress  and  egress.   Aldrich  employed  a  girl 
assistant  to  photograph  defendants1  patrons.   On  the  night 
of  the  occurrence  the  basement  door  which  had  been  used 
heretofore  was  obstructed  and  the  girl  photographer  passed 
the  exposed  films  through  the  slightly  opened  trap  door  to 
Aldrich.   After  taking  several  pictures  of  patrons  the  girl 
photographer  would  signal  Aldrich  by  tapping  on  the  trap 
door,  whereupon  Aldrich  would  open  it  several  inches  to 
receive  the  exposed  films  which  he  immediately  developed  in 
the  darkroom.   On  some  occasions  the  girl  photographer  opened 
the  trap  door,  walked  down  the  stairs  and  delivered  the 
films  to  Aldrich.   Just  before  the  accident  Aldrich  had  fully 
opened  the  trap  door  without  the  knowledge  of  the  plaintiff 
while  she  was  in  the  cloak  room.   At  that  moment,  as  plain- 
tiff was  reaching  for  some  coats  she  stepped  back  and  fell 
through  the  trap  door  opening. 

The  complaint  was  framed  on  the  theory  of  ordinary 

'\\   common  law  negligence.   Defendants  filed  an  answer  denying 

negligence  on  their  part.   They  also  alleged  as  a  special 

defense  that  defendants  and  plaintiff  were  at  the  time  of 

the  accident  subject  to  the  provisions  of  the  Workmen1 s 

Compensation  Act,  Plaintiff  filed  a  r^ply. 
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Defendants  urge  that  they  are  subject  to  the 

Workmen's  Compensation  Act  because  engaged  in  a  business 

which  is  by  that  Act  declared  to  be  extra  hazardous  under. 

"  '  '  '         _*-*/4-H? 

clauses  1  and  7-1/2  of  §3,  chapter  48,  Paragraph  139,  111* 

Rev,  Stats.  1949,  Illinois  State  Bar  Asso.  Edition.   Since 

issues  were  joined  on  the  special  defense  the  burden  of 

proof  on  these  issues  was  on  defendants.   Victor  v.  Dehmlow, 

405  HI.  249 J   Mueller  v.  Elm  Park  Hotel  Co.,  391  111.  391. 

There  is  a  sharp  conflict  in  the  evidence  as  to 
the  kind  of  utensils  and  equipment  used  by  defendants  in 
their  business.   Defendant  Steve  Harris  testified  that  there 
were  compressors  in  the  basement  for  the  ice  box  and_the 
deep  freeze  in  the  kitchen  and  another  for  the  bottled  beer 
box  under  the  bar;  that  these  compressors  were  of  different 
sizes  and  driven  by  electric  motors  ranging  from  3/4  to 
2-1/2  horsepower J  that  the  main  switch  carried  150  amperes 
and  about  2000  volts;  that  the  sump  pump  in  the  basement 
was  about  4  feet  high,  12  feet  wide  at  the  base  and  8  feet 
at  the  top;  that  the  kitchen  was  equipped  with  meat  cleavers 
and  saws,  butcher  knives,  and  a  meat  slicer  operated  by  a 
motor;  that  the  blade  of  the  slicer  was  circular  and  about 
14  inches  in  diameter;  that  he  also  had  a  meat  grinder  of 
"fair  size";  that  a  30-inch  exhaust  fan  in  the  kitchen  was 
operated  by  a  3/4  horsepower  electric  motor;  and  that  the 
gas  heating  units  hung  from  the  ceiling  had  electrically 
operated  blowers. 

Angelo  G-eldes,  a  bartender,  testified  that  there 
were  five  machines  with  electric  motors  "lined  up  against 
the  wall"  in  the  basement  and  also  a  motor  operating  a 
slicing  machine  in  the  kitchen. 
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Charles  Martiny,  also  one  of  defendants*  bartenders 
called  "by  the  plaintiff,  testified  that  there  was  an  exhaust 
fan  in  the  kitchen  with  blades  from  18  inches  to  2  feet y in 
diameter,  an  old  manually  operated  meat-slicing  machine,  and 
two  refrigerators  in  the  kitchen,  the  largest  being  about 
20  to  25  cubic  feetj  that  the  motor— driven  cooling  units  of 
these  refrigerators  were  in  the  kitchen  and  attached  to  the 
refrigerators.   Martiny  also  testified  that  there  were  meat 
cleavers,  a  chopping  block,  and  a  meat  saw;  that  the  meat 
grinder  was  of  the  type  used  in  the  home;  that  the  motor- 
driven  cooling  unit  for  the  beer  cooler  was  right  behind  the 
bar  J  that  on  December  8  th  and  9"th,  19^-5  there  was  a  small 
obsolete  sump  pump  in  the  basement;  and  that  there  was  "no 
equipment  to  speak  of  in  the  basement." 

E.  F,  Gronhauser,  a  meter  supervisor  of  the  Public 
Service  Company  which  furnished  the  electric  power  to 
defendants1  premises,  testified  that  there  was  only  one  meter 
in  the  premises,  of  2k    .amperes  and  240  volts;  that  this  meter 
was  "the  same  type  of  voltage  used  in  residences  throughout 
that  territory." 

Defendants  argue  that  the  question  whether  the 
Industrial  Commission  had  exclusive  jurisdiction  of  the 
subject— matter  of  this  litigation  presented  a  question  of  law 
and  that  the  trial  court  erred  in  submitting  this  question 
to  the  jury  for  determination.   In  the  oral  argument  before 
this  court  and  in  the  briefs  defendants'  counsel  conceded. 
that  instructions  were  given  to  the  jury  on  this  question. 
No  complaint  is  made  that  any  of  these  instructions  did  not 
correctly  state  the  law  governing  this  case.   In  view  of  the 


„5~ 

conflicting  testimony  with  respect  to  the  equipment  and 
utensils  defendants  used  in  their  business,  this  question 
was  properly  presented  to  the  jury.   The  jury  could  find 
that  the  electrical  refrigerators?  meat  cleavers,  saws, 
hand  operated  meat  slicer,  grinder,  and  other  utensils  and 
implements  used  were  such  as  are  ordinarily  found  in  private 
home  s , 

Defendants  say  that  because  they  employed  a 
janitor  and  a  porter  and  built  a  darlc  room  their  business  is 
brought  within  the  purview  of  the  Act.   This  contention  is 
without  merit.  Where  a  building  is  maintained,  equipped, 
and  used  by  its  owner  in  conducting  a  business  in  which  he 
is  engaged,  as  an  incident  or  adjunct  to  the  business,  the 
relation  of  his  business  to  the  Workmen* s  Compensation  Act 
and  his  relation  to  his  employees  is  to  be  determined  by  the 
business  and  not  by  the  maintenance  of  the  building.   Jacobj. 
v.  Industrial  Com.,  3^2  111.  210.   Manifestly  the  jury 
believed  plaintiff's  evidence  as  to  the  equipment  and  utensils 
in  use  by  defendants  at  the  time  of  the  accident.   That  evi- 
dence we  think  is  sufficient  to  show  that  plaintiff  and 
defendants  were  not  under  the  Act. 

Defendants  insist  that  plaintiff  has  failed  to 
prove  a  cause  of  action  and  that  she  was  guilty  of  contrib- 
utory negligence.   As  stated  in  our  former  opinion,  it  was 
the  duty  of  defendants  to  use  reasonable  care  to  furnish 
plaintiff  a  safe  place  to  work,  and  they  could  not  delegate 
that  duty  to  another  so  as  to  relieve  themselves  of  liability 
for  an  injury  resulting  from. a  failure  to  perform  the  duty, 
Raxworthy  v.  Heisen,  2?^  111.  398. 
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According  to  plaintiff's  testimony,  so  far  as  she 
knew  the  trap  door  was  used  for  the  first  time  on  the  night 
of  the  accident  for  the  purpose  of  delivering  exposed  films 
to  Aldrichj  and  that  no  warning  was  given  to  plaintiff  when 
the  door  was  opened.   Defendant  Steve  Harris  admitted  that  he 
knew  Aldrich  and  his  assistant  photographer  were  using  the 
trap  door  for  the  purpose  of  delivering  exposed  films,  and 
"permitted  it." 

From  a  careful  reading  of  the  record  we  are  of 
the  opinion  that  the  evidence  is  ample  to  support  a  finding 
that  defendants  had  failed  to  furnish  plaintiff  a  safe  place 
in  which  to  work,  and  that  she  was  not  guilty  of  contributory 
negligence. 

For  the  reasons  given,  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 
KILEY,  P.J.,  AND  FEINBSRG,  J.,  CONCUR. 
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WILLIAM  H.  ATTSCHULER, 
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MARSHALL  BERLIN  and  C.  S.  BERLIN, 
copartners  d/b/a  MARSHALL-WHITE 
COMPANY, 
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APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY. 

3  46I.A.  5  75 
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MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  appeal  from  a  judgment  for  $5*000 
entered  on  the  finding  of  the  court  in  an  action  on  an  oral 
agreement  for  engineering  services  rendered  in  designing 
and  developing  a  plastic  silverware  chest.   Defendants1 
motions  for  a  directed  verdict  at  the  close  of  the  plaintiff's 
case  and  for  a  judgment  notwithstanding  the  verdict  were 
overruled. 

Plaintiff,  an  engineer,  filed  an  amended  complaint 
consisting  of  two  counts.   The  first  count  alleged  In  sub- 
stance that  about  March  1,  19^5  plaintiff  and  defendants 
represented  by  one  Albert  J.  Sloan,  their  duly  authorized 
agent,  entered  into  an  oral  agreement  to  render  engineering 
and  other  services  in  the  design,  development,  manufacture 
and  distribution  of  a  plastic  silverware  chest j  that 
defendants  agreed  to  bear  all  costs  incurred  in  development 
of  the  chest  and  to  give  plaintiff  an  option  to  provide  an 
assembly  shop  to  manufacture  and  assemble  the  linings  and 
trimmings  of  the  chest  at  a  profit  of  20  per  cent  over  the 
cost  of  material  and  manufacturing  and  to  pay  plaintiff  a 
royalty  of  10  cents  on  each  chest,  with  a  maximum  royalty 
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of  $10,000;  that  plaintiff  gave  his  design  and  blueprints 
of  the  silverware  chest  to  defendants;  that  during  the 
period  from  the  month  of  March  to  August  19^5  plaintiff  t 
acted  in  an  advisory  capacity  in  the  design,  development, 
and  production  of  the  chest;  that  in  August  1946,  at  Sloan1 s 
request,  plaintiff  agreed  to  release  the  defendants  from 
the  option  to  manufacture  and  assemble  a  portion  of  the  chest; 
and    "that  in  March  19^7  plaintiff  agreed  to.  accept  the 
sum  of  $5,000  in  full  payment  of  his  services. 

The  allegations  of  the  second  count  are  sub- 
stantially the  same  as  the  first  except  that  plaintiff  seeks 
to  recover  for  the  reasonable  value . of  his  services  which 
he  alleges  in  this  count  is  $10,000. 

Defendants  answered  that  Sloan  was  not  author- 
ized to  make  the  alleged  contract  with  plaintiff;  and  that 
they  had  no  knowledge  of  the  alleged  oral  agreement  between 
Sloan  and  the  plaintiff, 

.Plaintiff  filed  a  reply  denying  the  averments  of 
the  answer. 

As  grounds  for  reversal  defendants  urge  that 
plaintiff  failed  to  establish  a  prima  facie  case  and  the 
coucrt  erred  in  denying  defendants1  motion  for  a  new  trial 
and  for  judgment  notwithstanding  the  verdict. 

The  Marshall-White  Company,  a  partnership,  con-, 
sists  of. Mrs.  Irving  S.  Berlin  and  her  son  Marshall  Berlin. 
Irving  S,  Berlin  is  president  of  I.  S.  Berlin  Press,  the, 
Certified  Printing  Company,  and  the  Marshall-White  Press, 
all  Illinois  corporations,   Irving  S.  Berlin  also  directed 
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the  affairs  of  the  partnership  here  involved,  the  Marshall— 

White  Company. 

From  about  1940  to  1944  Sloan  had.  been  employed 
in  one  of  Irving  S.  Berlin's  printing  companies.   In  1944 
Berlin  placed  Sloan  In  charge  of  the  Marshall—White  Company. 
He  was  the  only  employee.   Counsel  for  defendants  stipulated 
that  Sloan  had  the  "exclusive  agency"  for  the  partnership  and 
that  if  Irving  S.  Berlin  had  authorized  Sloan  to  enter  into 
the  alleged  oral  agreement  with  plaintiff,  defendants  would 
be  bound. 

According  to  Sloan  when  the  partnership  was  formed 
Irving  Berlin  told  him  that  he  was  to  have  "complete  charge," 
Sloan's  compensation  was  fixed  at  $7>500  a  year,  38  per  cent 
of  the  profits,  and  all  expenses.   Neither  of  the  defendants 
was  active  In  the  partnership  enterprise.   In  the  upper  left- 
hand  corner  of  a  letterhead  of  the  Marshall— White  Company, 
Introduced  in  evidence  as  one  of  plaintiff ?s  exhibits,  appears 
the  name  of  .  "Albert  Sloan— Vice  President."   No  other  names 
of  officers  of  the  partnership  are  on  the  letterhead. 

Sloan  further  testified  that  in  the  spring  of 
1945*  after  plaintiff  had  exhibited  to  him  some  drawings  the 
plaintiff  had  made  of  the  silverware  chest,  Sloan  asked  plain- 
tiff to  "let  my  company  handle  the  promotion  of  the  chest 
for  a  fee."   On  the  following  day  Sloan  told  Berlin  about 
the  drawings  of  the  plastic  chest  and  his  request  that 
plaintiff  permit  the  Marshall-White  Company  to  promote  the 
sale  of  them.   Berlin  directed  Sloan  to  "go  ahead  and  do 
whatever  you  want," 
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From  time  to  time  as  the  silverware  chest  was 
being. developed  Berlin  inquired  of  Sloan  about  the  "various 
costs."   In  the  meantime  Sloan  also  employed  other  persons 
to  assist  plaintiff  in  designing  the  "artistic"  features*. 
The  evidence  shows  that  when  changes  were  made  in  the  design 
of  the  chest  the  manufacturing  costs  increased  and  then 
Sloan  negotiated  With  the  plaintiff  to  modify  the  terms  of 
the  original  oral  agreement  with  respect  to  his  compensation. 
In  February  or  March  of  19^7  at  Berlin's  suggestion  plain- 
tiff agreed  to  accept  an  offer  of  $5*000  for  his  services. 

Plaintiff  testified  in  substance  that  in  19^  lie 
met  Sloan  at  a  social  gathering  where  plaintiff  told  Sloan 
that  he  intended  to  manufacture  and  sell  plastic  silverware 
chests;  that  Sloan  stated  to  plaintiff  that  he  was  interested 
in  a  chest  of  that  kind;  that  some  time  in  March  19^5  plain- 
tiff made  a  blueprint  of  the  chest  which  he  gave  to  Sloan; 
that  early  in  l$k63    at  Sloan's  office,  plaintiff  met  persons 
engaged  by  Sloan  who  had  prepared  a  chest  design  for  Its 
"artistic  value";  that  because  of  this  added  .  expense  Sloan 
asked  plaintiff,  and  plaintiff  agreed,  to  reduce  the  royalty 
on  each  chest  to  five  cents;  and  that  afterwards  plaintiff 
agreed  to  modify  the  agreement  by  permitting  defendants  to 
have  the  assembling  of  the  chest  done  elsewhere. 

Plaintiff  further  testified  that  the  final  nego- 
tiations between  Sloan  and  the  plaintiff  resulted  in  plain- 
tiff accepting  an  offer  of  a  "flat  fee"  of  $5»000  for  all 
his  services. 
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Armaria  Oppenheim,  called  by  plaintiff,  testified 

that  he  was  employed  by  Sloan  as  a  production  expediter  of 

the  silverware  chest;  that  during  his  employment  by  the  

defendants  from  March  1946  to  July  19^7  he  prepared  several  . 

cost  estimates  of  the  chest  including  engineering  and  designj 

that  these  estimates  were  submitted  to  Berlin  and  two  of  his 

employees!  Andrew  Martin  and  Hyman  Mash;  that  the  first  cost 

estimate  included  engineering  costs  representing  a  stipulated 

amount  for  plaintiff  and  that  the  other  cost  estimates  also 

had  a  "figure  of  payment"  to  plaintiff  at  five  cents  a  chest 

which  Sloan  had  directed  the  witness  to  insert  in  the  cost 

estimate, 

Irving  S.  Berlin  testified  that  plaintiff's  name 
was  never  mentioned  to  him  during  the  negotiations  relative 
to  manufacture  of  the  chest;  that  he  did  not  know  Sloan  had 
made  an  agreement  with  plaintiff;  that  he  had  never  seen  or 
heard  of  the  plaintiff;  that  he  knew  Sloan  "held  himself  out" 
as  vice  president  of  the  Marshall— White  Company;  and  that 
Sloan's  salary  was  $150  weekly,  38  per  cent  of  the  net  profits 
of  the  partnership,  and  expenses, 

Andrew  R,  Martin,  comptroller  of  the  I,  S,  Berlin 
Press  and  the  Marshall  Press,  testified  that  he  supervised 
the  books  and  records  of  the  Marshall-White  partnership;  that 
he  did  not  know  plaintiff;  that  no  liability  was  ever  shown 
on  the  books  of  the  defendants'  partnership  for  compensation 
due  plaintiff j  and  further  that  he  was  not  present  at  a 
meeting  when  Berlin  was  shown  a  cost  estimate  of  the  manufacture 
of  the  chest  which  included  the  fees  due  plaintiff. 


Another  of  Berlin's  employees,  Hyraan  Mash,  testi- 
fied that  he  was  an  assistant  to  Berlin  in  the  defendants' 
partnership  and  also  vice  president  in  charge  of  sales  of 
the  Marshall-White  Press;  that  the  name  of  plaintiff  was  not 
mentioned  by  Sloan  in  connection  with  the  plastic  chest;  that 
he  had  seen  plaintiff  in  Sloan's  office  in  19^5  or  19^6"  "out 
that  he  had  never  had  any  conversation  with  him. 

From  an  examination  of  the  record,  consisting  of 
more  than  seven  hundred  pages,  we  think  there  is  ample  evi- 
dence to  support  the  following  findings:   That  Sloan,  acting 
in  behalf  of  the  defendants,  had  authority  to  employ  plain- 
tiff; that  Sloan  made  an  oral  agreement  with  the  plaintiff 
as  alleged  in  the  complaint;  and  that  the  terms  of  the  agree- 
ment were  afterwards . modified  allowing  plaintiff  $5j0°0  in 
full  of  all  services.   Under  the  facts  and  circumstances 
shown  by  the  evidence,  defendants'  motions  for  a  directed 
verdict,  a  new  trial,  and  for  a  judgment  notwithstanding  the 
verdict  were  properly  denied. 

For  the  reasons  given,  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 
KILEY,  P.J.,  AND  FEINBERG-,  J.,  CONCUR. 
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PHIL  S.    ROE, 

Plaintiff  -  Appellant, 

v. 

JOHN  A.   COOKE,    individually  and  as 
Former  Joint   Adventurer  with 
Plaintiff, 

Defendant, _ 

FRANK  J.  QUIRK  and  THOMAS  J.  QUIRK, 
individually  and  as  Co-executors  of 
the  Estate   of  Bridget   Quirk,    deceased, 

Defendants  -  Appellees. 


y  J       I- 

346  I.A.  576 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  an  order  dismis sing- 
defendants  Frank  J.  Quirk  and  Thomas  J.  Quirk  from  this 
cause  and  vacating  an  injunction  in  an  action  to  recover 
attorney's  fees  earned  in  certain  legal  proceedings. 

According  to  the  allegations  of  the  complaint 
plaintiff  and  defendant  Cooke,  both  attorneys,  became 
associated  in  a  joint  adventure,  representing  among  others 
Frank  J,  Quirk  and  Thomas  J.  Quirk  as  co-executors  of  the 
Estate  of  Bridget  Quirk,  deceased,  In  legal  proceedings  in 
the  Probate,  Superior,  and  Circuit  Courts  of  Cook  County. 
The  Quirks  as  co-executors  were  authorized  and  directed  by 
court  order  to  pay  Cooke  and  Roe  |5,500  in  full  payment  of 
certain  legal  services.   After  the  Quirks  had  paid  Cooke 
and  Roe  the  sum  of  $2,300  Cooke  induced  defendant  Thomas 
J. t  Quirk  to  deliver  to  him  a  check  for  the  balance  of 
$3*200  made  payable  to, defendant  Cooke,  for  fees  due  and 
owing  to  Cooke  and  Roe. 
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The  complaint  further  alleges  that  Cooke  concocted 
a  planJ;a  c_  3  fraud  plaintiff  out  of  his  part  of  the  fees  and 
combined,  confederated,  and  conspired  with  defendant  Thomas 
J.  Quirk  to  prevent  plaintiff  from  receiving  his  share  of 
said  fees;  that  the  Quirks  were  in  open  court  when  an  order 
was  entered  directing  them  to  pay  the  balance  of  fees  due 
Cooke  and  Roe;  that  they  had  full  knowledge  of  plaintiff's 
interest  in  the  fund;  and  that  they  knew  of  the  fiduciary 
relationship  existing  between  defendant  Cooke  and  plaintiff 
and  aided  and  assisted  Cooke  in  defrauding  plaintiff  of  his 
fees. 

The  complaint  concluded  with  a  prayer  for  an  in— 
Junction  enjoining  Cooke  from  collecting  or  settling  any 
obligation  owed  to  plaintiff  and  Cooke  from  the  Quirks  as 
co-executors,  and  enjoining  defendants  from  talcing  further 
steps  to  close  the  estate  of  Bridget  Quirk,  deceased,  until 
the  further  order  of  the  court. 

Defendant  Cooke  answered  the  complaint  and  fi'J.ed 
a  counterclaim.   Plaintiff  filed  a  reply, 

June  22,  1951  an  order  was  entered  defaulting 
defendant  Frank  J.  Quirk  for  failure  to  plead  and  that  day 
plaintiff's  motion  to  set  the  cause  for  hearing  was_ continued 
to  June  28,  1951.   In  accordance  with  a  stipulation,  an  order 
was  entered  June  28,  1951  vacating  "the  defaults,  if  any, 
heretofore  taken  against"  the  Quirks,  and  granting  them 
leave  to  "answer  or  otherwise  plead  to  the  complaint  within 
fifteen  days  from  the  date  hereof."  On  the  same  day  (June 
28,  1951)  the  order  here  appealed  from  was  entered,  the 
pertinent  part  of  which  reads:   "It  is  ordered  the  defendants 
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Thomas  J,  Quirk  and  Frank  J.  Quirk  be  and  are  hereby  dismissed 

as  defendants  in  this  case  and  the  injujjotion  issued  as  to 

their  closing  the  estate  of  Bridget  Quirk  is  hereby  dissolved 

and  quashed;  plaintiff's  objection  and  exception  to  this  order 

is  hereby  overruled." 

In  this  court  none  of  the  defendants  has  filed  an 
appearance  or  brief.   So  far  as  the  record  shows  no  motion 
was  filed  in  the  trial  court  challenging  the  sufficiency  of 
the  allegations  of  the  complaint.   The  complaint  is  framed  on 
the  theory  that  plaintiff  and  defendant  were  joint  adventurers 
when  they  earned  the  fees  here  in  controversy  and  that  the 
Quirks  conspired  with  Cooke  in  defrauding  plaintiff. 

In  general  joint  adventures  have  the  legal  incidents 
of  a  partnership  and,  while  it  is  said  that  a  joint  adventure 
is  not  regarded  as  identical  with  a  partnership,  the  relation 
of  the  parties  is  so  similar  that  their  rights  and  liabilities, 
are  usually  tested  by  the  same  rules  which  govern  partnerships, 
Ditisi  v.  Ahlvin  Construction  Co.,  408  111.  4-16.   To  the  same, 
effect  see  Hagerman.  v.  Schulte,  3^9  111.  11,  and  Grossberg,  v. 
Haffenbe.rg,,  367  111.  284.   In  the  instant  case  at  the  time 
the  order  here  appealed  from  was  entered  the  cause  was  at 
issue  as  to  defendant  Cooke  and  the  Quirks  time  to  answer  or 
plead  had  not  expired.   The  record  fails  to  show  that  any 
pleading  or  affidavit  was  filed  in  support  of  a  motion  to 
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dismiss  the  Quirks.   Nor  does  it  appear  that  any  issue  of  law 

or  fact. was  determined  when  the  order  here  complained  of  was 

entered.   In  this. state  of  the  record  we  are  impelled  to 

reverse  the  order. 

For  the  reasons  given,  the  order  is  reversed  and 

the  cause  is  remanded  for  further  proceedings  not  inconsistent 

herewith. 

REVERSED- AND  REMANDED, 

KILEY,  P.J.  AND  FEINBERG,  J.,  CONCUR. 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 


SECOND  DISTRICT 


3  46I.A.  577 


i 


February  Terra,   A.    D. ,   1952 


MAUD  SCHLAFMAN,    Administratrix  of 
the  Estate  of  Frederick 
Schlafman,   Deceased, 


Plaintiff-Appellee, 


vs. 


PAUL  F.  O'NEIL  and  THOMAS  J.  O't-iALLEY, 
Jr.  (PAUL  F.  O'NEIL,  Appellant) 

Def  endantsx$gg*g3&]£$  ■ 


Appeal  from  the 
Circuit  Court  of 
Ogle  County. 


Dove,    P.   J. 

One  month  after  the  death  of  Frederick  Sohlafman,    a 
farraer,   which  occurred  on  October  14,    1945,    his  widow,    Maud 
Schlafman,   was  duly  appointed  by  the  county  court   of   Ogle   County 
the  administrator  of  his  estate.      Paul  F.    O'Neil  and  Thomas  J. 
O'Malley,    Jr.,   were  partners   engaged  In  the  general  practice   of 
law  with  offices  in  the  National   sank  ^ulldlng  in  Rochelle, 
Illinois,    and  were  employed  by  Mrs.    ^chlafra*n  to  probate  her 
husband's  estate.     At   the   time  of   the  death  of  Mr.  ^ohl^fman, 
Paul  F.    O'Neil  was  in   the  army  but  returned  to  his  office  in 
February,    1946.      On  March  28,    1946,   a  petition  to  sell,    at 
public   sale,   the   farm  machinery,    live  stock,    and  other  personal 
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property  of  the  deceased  to  pay  the  claims  against   the   estate 
was   exeouted  by  the   administratrix,    sworn  to   before   Mr.    O'Neil 
as  a  Notary   Public  and  filed  with  the   Clerk  of   the  County  Court, 
and  the  following  day  an  order  was   entered  granting  the   prayer 
of  the  petition.      The   order  provided  that   the  property  be  sold 
for  cash,    free  and  clear  of  the   lien  of  the  chattel  mortgage  to 
Robert  P.   Sheaf f  and  that  so  much  of  tne  proceeds  arising  from 
the  sale  as  may  be  neoeGsary  to   satisfy  the  lien  of  Robert      . 
Sheaff  be  paid  to  him. 

On  April  2,   1946,   the  sale  was  h?d  at  the  country  home 
of  the  administratrix,    and,   after  deducting  the  expenses  thereof, 
;^  4233. 25  remained.      Mr.    O'Neil  was  present  at  the  sale,   and  Mike 
Typer  was   the  sales  clerk.      Mrs.    Schlafman  introduced  Mr.   O'Neil 
to  Mr.   Typer  and  told  him  that  Mr.    O'Neil  was   a  member   of   the 
legal   firm  of  O'Neil  and   O'Mnlley  and  that  he  represented  her  in 
the  settlement  of  her  husband's   estate.     At  the  conclusion  of  the 
sale,    Mr.   Typer  asked  Mr.   O'Neil  how  he  should  make   out  the   check 
and  Mr.    O'Neil   told  him  to  make   it  payable  to  O'Neil  and   D'ialley, 
and  this  was  done  and  a  chsck  for  $4233.25  was   delivered  to  Mr. 
O'Neil  by  Mr.   Typer.      The  following  day  Robert   P.   Sheaff  and 
Mr.   O'Malley  came  to   Mr.   Typer  and  told  Mr.    Typer  that  the  deceased 
was  indebted  to  Mr.   Sheaff  and  that   Mr.    Sheaff    "would  call  the 
account  square  for  $2800.00. "     Thereupon  the  check  for     4233.25 
issued  by  Mr.   Typer  the  day  before  was  returned  to  him  and  in  lieu 
thereof  Mr.   Typer  issued  two  checks,    one  for     2500.00  payable  to 
the  order  of  Robert  P.   Sheaff,  which  was  delivered  to  Mr.   Sheaff, 
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and  another  check  for  ^1733.25  payable  to   the   order   of   O'Nell 
and  O'Malley,   which  was  delivered  to  Mr.   O'Malley.      The   check 
payable   to  Mr.   ^heaff  was  endorsed  by  him  and  duly  paid  by   the 
bank   on  which  It  was   drawn  on  April  8,    1946,    and  the   other 
check  was   endorsed  by  O'Nell  and  O'Malley  and  deposited  to 
their  credit   in  the  Northern  Trust  Company  in  Chicago  and  duly 
paid  by  the    bank  on  which  it  was  drawn  on  April  6,   1946. 

No  report   of   this   sale  was   ever  filed  In  the  county 
court.      The   partnership  of   O'Nell  and  0'%lley  was  dissolved 
on  December  1,  1946,   and  at  that  time  the  money  was  in  the 
partnership  account   in  the  Northern  Trust  Company.      The   adminis- 
tratrix never  reoelved  any  of  the  proceeds  of  the  sale,    and, 
subsequently,   Mr.    O'Malley  was  disbarred  from  the  practice  of 
his  profession. 

On  March  30,   1950,    the  instant  oomplalnt,    consisting 
of  two   counts,  was  filed  by  Mrs.   ^chlafman,    as  administratrix, 
against  Paul  F.    O'Nell  and  Thomas   J.    O'Malley.      Count   one   alleged, 
among  other  things,   her  employment   of  the  defendants   to  repre- 
sent her  in  the  settlement  of  her  husband's   estate,    the  prepara- 
tion by  them  of  the  petition  to  sell  the  personal  property  of 
the  estate,    the  entry   of  the   order  of  sale  by  the  county  court, 
and  the  sale  and  the  delivery  of  the  oheck  to  defendants  from 
the  proceeds   of  the    sale  amounting  to  $1733.25  after  the  payment 
of  the  chattel  mortgage.      This  count   averred  that  the  defendants 
had  not  accounted  for  that  sum  to  the  plaintiff  and  prayed  for  a 
money   Judgment   against   them  for  that  amount.      The  second  count 
alleged  that   the  defendants  wilfully  and  fraudulently  converted 
to  their  own  use  the  funds  mentioned  In  count   one  and,    likewise, 
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prayed  for  a  money  Judgment.     poth  defendants  were  personally 
served  with  process,    and  the  defendant  O'Nell  filed  a  motion 
to  dismiss   on  the  ground  that  a  petition  by  the   plaintiff  for 
a  citation  was  pending  In  the  county  court.      This  motion  was 
denied,    and  this  defendant  then  filed  his  answer  in  which  he 
alleged  that  he  was   in  the  Armed  Forces   of  the   United  States   in 
October  and  November,    1945,   and  therefore  does  not  have  sufficient 
knowledge   to  either  admit  or  deny  the   allegations   of   the  complaint; 
that  he  never  personally  represented  the  plaintiff  except   to  be 
present  at   the  sale   of  personal   property;    that  he  did  not  receive 
any  funds   from  the  sale;    that  a  notice  of   Intention  to  dissolve 
the  firm  of   O'Nsil  and  O'Malley  was  sent  to   the   plaintiff  before 
December  1,   1946,    and  plaintiff   made  no  objection  to  Mr.    O'Malley, 
one  of  the  partners,    taking  over  the  assets   of  the  partnership; 
that  all  of  the  assets   of  the  partnership  were  turned  over  to 
O'Malley  with  the  knowledge   of  the   plaintiff  that  he,    O'Malley, 
would  be  solely  responsible  to  the   creditors   of  the   partnership; 
that   O'Nell  did  not  know   of  any  misappropriation  of  the   funds   of 
the  plaintiff;   that  he  did  not  misappropriate  them  and  denies 
that  he  converted  any  funds  of  the  plaintiff  to  his  use.      The 
plaintiff  replied  denying  that  O'Nell  had  nothing  to  do  with 
representing  the   plaintiff;   denying  that  he  did  not  receive  the 
proceeds   of  the  sale;   denying  that  she  had  any  notice  of  the  dis- 
solution of  the  partnership  or  knew  that   the   assets   of  the  partner- 
ship had  been  turned  over  to  O'Malley  or  that  he  had  assumed  any 
liability  to  her. 

The  issues  made  by  the  pleadings  were   submitted  to  a 
Jury  resulting  in  a  verdict  and   Judgment   in  favor  of  the   plaintiff 
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and  against  both  defendants  for  31733.25.   To  reverse  this 
Judgment  Paul  F.  O'Neil  appeals. 

It  is  insisted  by  counsel  for  appellant  that  hie 
motion  for  a  directed  verdict  nt   the  close  of  all  the  evidence 
should  have  been  granted  beoause  the  complaint  alleged  that 
there  was  a  sum  of  money  derived  from  the  proceeds  of  the  sale 
after  the  ^heaff  mortgage  was  paid  belonging  to  the  plaintiff 
while  the  proof  disci osod  that  the  Sheaf f  mortgage  was  never 
paid.  "What  the  complaint  alleged  was  that  as  a  result  of  the 
sale  there  was  available  in  cash  ^1733.25  to  the  plaintiff,  as 
administratrix,  after  the  payment  of  expenses  and  a  chattel 
mortgage.  The  evidence  of  Mr.  Typer  was  that  Mr.  Sheaf f  held  the 
chattel  mortgage  and  that  the  day  following  the  sale  he,  Sheaff, 
came  to  Typer,  the  sale  clerk,  and  told  him  he  would  oall  the 
account  square  for  $2$00.00.   One  of  the  defendants  representing 
the  plaintiff  said  that  was  agreeable,  and,  as  a  result  of  the 
arrangement  there  made,  a  oheck  for  $2500.00  was  handed  to  Sheaff, 
and  the  balance  remaining  in  Typer' s  h«nds  derived  from  the  sale 
after  the  payment  of  expenses  and  satisfying  the  Sheaff  chattel 
mortgage  amounted  to  $1733.25  and  a  check  for  this  amount  was 
delivered  to  one  of  the  defendants.  The  proof  sustained  the 
allegations  of  the  complaint,  and  there  was  no  substantial 
variance  between  the  allegations  of  the  complaint  and  the  proof 
offered. 

It  is  also  insisted  that  the  court  erred  in  giving  the 
following  instruction  to  the  Jury:   "The  court  instructs  the  Jury 
that  the  personal  property  of  the  decedent  vests  upon  his  death 
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In  his  executor  or  administrator  for  the  purpose  of  adminis- 
tration and  that  such  personal  property  or  the  proceeds  of  any 
sale  thereof  is  taken  by  such  administrator  or  executor  in  trust 
for  the  payment  of  the  debts  of  the  decedent  and  the  distribu- 
tion of  the  remainder  among  his  next  of  kin. "  Counsel  argue 
that  the  personal  property  Involved  in  this  proceeding  was 
covered  by  the  Sheaff  chattel  mortgage  and,  therefore,  the  title 
thereto  was  in  him  and  not  in  decedent  and  that  the  proceeds  of 
the  sale  belonged  to  &heaff.   The  evidence  found  in  this  record 
discloses  thnt  Sheaff,  the  mortgagee,  consented  to  this  sale  by 
the  administrator  and  after  the  ssle  accepted  £2500.00  from  the 
proceeds  of  the  sale  and  also  certain  cattle  upon  which  he  had  a 
chattel  mortgage  and  vihich  were  not  30ld  by  the  administrator. 
The  mortgagee  accepted  this  money  and  cattle  in  full  payment  of 
the  amount  due  upon  the  obligation  of  the  decedent  which  was 
secured  by  a  chattel  mortgage.  When  the  mortgagee  consented  to 
the  sale  his  lien  upon  the  property  covered  by  his  chattel 
mortgage  was  lost.   (Elzy  v.  Morrison,  180  111.  App.  711,  716). 
The  legal  title  to  personal  property  of  an  intestate  does  vest  in 
the  administrator  as  trustee  for  the  payment  of  debts  and  when 
the  debts  are  paid,  for  distribution  to  the  heirs.   (Furst  v. 
*r-ady,  375  111.  425,  432;  Weiland  v.  Weiland,  297  111.  App.  239, 
243).   There  was  no  reversible  error  in  giving  this  instruction. 

It  is  also  insisted  that  the  court  erred  in  refusing  to 
&ive  to  the  jury  this  instruction:   "The  ^ourt  instructs  you  that 
a  partner  is  discharged  from  any  existing  liability  upon  dis- 
solution of  the  partnership  by  an  agreement  to  that  effeot  between 
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himself,   the  partnership  creditor  and  the  pereon  or  partnership 
continuing  the  business,   and  such  agreement   may  be  inferred  from 
the  course   of  dealing  between  the  creditor  having  knowledge  of 
the  dissolution  and  the  person  or  partnership  continuing  the 
business.     You  are  further  Instructed  in  this  regard  that  if 
you  believe  from  the  evidence  that  before   the  30th  day  of 
November,    1946,    Paul  F.   O'Nell,    the  defendant  herein,    caused  to 
be  sent  out  and  the  pleintiff  received  a  notice  that  the  partner- 
ship of   O'Nell  and  O'Malley  was   to  be  dissolved  on  the  30th  day 
of  November,   1946,   and  said  notice  called  upon  the  plaintiff 
herein  to  take  exception  to  such  dissolution  before  December  15, 
1946,   and  stated  that  if  no  exception  was  taken  before  said  date 
Paul  F.    O'Nell  would  be  relieved  of  the  liabilities    of   the 
partnership,   and  if  you  further  believe  from  the  evidence  that 
the  plaintiff  herein  took  no  exception  to  this  arrangement  and 
continued  to  do  business  with  Thomas  J.   O'Kalley,  Jr.   after 
December  15,   1946,   than  you  may  Infer  from  the   course   of  dealing 
between   the  plaintiff  herein  and  Thomas  J.    O'Malley,   Jr.    that 
the  plaintiff  herein  agreed  that  Paul  F.   O'Nell  was  to  be  dis- 
charged from  the  claim  herein  sued  upon."     The  vice  of  this 
instruction  is  that  it  assumes   that  the  partnership  of  O'Nell 
and  O'Malley   had  been   dissolved  by  an  agreement  between   the 
members   of  the  partnership,   the  plaintiff  and  the  partner  con- 
tinuing the  business.      There   is   no  evidence   found   in  this   record 
to  sustain  this  assumption,   nor  is   there  any  evidence  that 
plaintiff  continued  to  do  business  with  defendant  Thomas  J. 
O'Malley,   Jr.,    after  December  15,    1946.      The   instruction  was 
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properly  refused.   (McCusker  v.  Curtiss  Wright  Flying  Service, 
Inc.,  269  111.  App.  502,503;  Wood  v.  Dillon,  329  111.  *pp.  16,22). 

It  is  finally  Insisted  thp  t  fha  trial  court  erred  in 
overruling  appellant's  motion  to  dlstalss  the  complaint,  which 
motion  alleged  that  there  was  a  petition  for  citation  involving 
the  same  matters  alleged  in  the  complaint  pending  in  the  estate 
proceedings  in  the  County  Court  of  Ogle  County.   The  record  shows 
that  after  the  trial  court  denied  this  motion,  appellant  filed 
his  answer,  and  the  matters  alleged  in  his  motion  to  dismiss 
were  not  embraced  in  his  answer.   Furthermore,  Just  what  relief 
the  petition  for  citation  in  the  County  Court  sought  does  not 
appear  from  the  abstract  furnished  by  appellant.  The  only 
reference  to  this  motion  in  the  abstract  is:   "Motion  to  dismiss 
and  affidavit  filed  by  O'Nell  stating  that  a  petition  for  citation 
on  this  transaction  was  pending  in  County  Court.   Motion  to  dis- 
miss overruled.** 

We  find  no  reversible  error  in  this  record,  and  the 
Judgment  of  the  circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 
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IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

FEBRUARY  fBRM,   A.    D.   1952 


3  43I-A.577 


FRANK  MORGAN, 


Plaintiff- Appellant, 


vs. 


HENRY  J.  MEISTER, 

Defendant- Appellee . 


Appeal  from  the 
County  Court, 

Marshall  County,  Illinois 


ANEERSON  --  J. 

Frank  Morgan,  plaintiff- appellant  is  a  licensed  real  estate  broker. 
He  filed  his  complaint  at  law  in  the  County  Court  of  Marshall  County, 
Illinois,  said  complaint  claiming  damages  from  Henry  J.  Meister,  defendant- 
appellee  for  a  real  estate  commission.  The  cause  went  to  trial,  and  at 
the  close  of  appellant's  case,  appellee  presented  a  motion  to  find  the 
issues  for  the  appellee.  Appellee  stood  on  the  motion,  and  introduced 
no  evidence.  The  court  allowed  the  motion.   Appellant  has  perfected  his 
appeal,  and  claims  that  the  court  erred  in  finding  the  issues  for  appellee 
and  that  the  court  should  have  entered  judgment  for  appellant  in  the  amount 
of  $600.00  and  costs. 

All  of  the  evidence  was  introduced  by  appellant.  The  facts  appear 
clear.  Appellee  and  his  wife  owned  a  farm.  Appellee  and  appellant  entered 
into  a  listing  agreement,  which  reads  as  follows; 

"To  Frank  Morgan: 

"You  are  hereby  authorized  to  offer  my  property  for  sale,  the 
same  being  situated  in  Sections  2$  &  36  T.  13-N,  R  9   I  Marshall  Co., 


y 


^YcOj:  m(?fi  .naO 


-      I 


I 


-• 


O.OOdt  lo 

. 

I 


Illinois  containing  lli5  acres. 

"The  sale  price  is  agreed  tc  be  $20,000,  on  terras  and  conditions  as 
followst  A   cash  or  down  payment  in  the  amount  of  *2,000  or  more,  and  the 
balance  on  Mch  1st  195l,  at  which  time  possession  is  to  be  given. 

"Upon  fulfillment  of  above,  I  agree  tc  convey  the  property  by  a  good 
and  sufficient  warranty  deed,  free  of  all  encumbrances,  and  furnish  a 
merchantable  abstract  of  title  to  the  same. 

"Taxes  shall  be  pro  rated  to  date  of  possession. 

1/ 

"This  listing  shall  be  in  force  90  days  from  this  date,   and  shall 

extend  thereafter  until  cancelled  by  a  written  notice  from  the  owner,  with 
agent  given  notice  ten  (10)  days  in  advance  of  date  of  termination.     The 
commission  shall  be  J>%  per  cent  of  the  amount  for  which  the  property  is 
sold. 

"cigned  at  Henry,  Illinois,  this  27th  day  of  Nay  1950. 

Henry  J,  leister" 
It  will  be  noted  that  the  listing  agreement  was  executed  on  May  27,  1950.     '' 
Appellant  testified  that  in  September  of  1950,  he  acquired  an  offer  of 
$16,000.00  for  the  farm.     1  little  later  he  acquired  an  offer  of  513,000.00. 
In  February  of  1951,  he  had  an  offer  of  $19,000.00.     All  of  these  offers 
were  communicated  by  appellant  to  appellee.     Appellee's  response  thereto 
Y     was,   "You  have  got  to  get  the  $20,000.00."     Appellant  testified  that  "around" 
March  1,  1951,  he  acquired  a  $20,000.00  offer  for  the  farm,  and  advised 
appellee  that  he  had  the  farm  sold  for  $20,000.00.     Appellant  testified 
that  he  gave  this  information  to  appellee  in  the  local  park,   and  that 
appellee  replied,   "I  guess  it's  gone;  I  will  see  you  in  a  few  days."     On 
or  about  March  27,  1951,   appellant  and  the  prospective  purchaser  went  to 
appellee's  home  and  handed  a  $2,000.00  check  to  him.     Appellee  pushed  it 
back  and  said,   "I'll  see  you  in  a  few  days."     Appellant  received  the  following 


-  2  - 


-.lad 

--v  d  its  lolling  bna 

'  •   .. . 

.      .        . 

&Bd3 

■ 


letter  .from  appelled  on  or  about  April  1,  1951: 

"April  1th  51 
"Dear  -  ^ank  — 

"I,  am  writing  to  you  about  the  farm.  Mabel  said  she  wont  sine  the 
deed  so  I  guess  it  all  over  as  far.  that  so  I  think  we  will,  dope  the  hole 
deal  It  is  for  best  I  guess  a  that 

"Your  truly 
II.  J.  Meister" 

Appellant  contends  in  this  appeal  that  he  performed  pursuant  to  the 
listing  agreement  as  the  listing  continued  until  terminated  by  appellee, 
and  that  appellee  failed  to  terminate  the  listing  agreement  until  the 
April  1  letter,  as  hereinabove  set  forth.  Appellant  contends  that  prior 
to  April  1,  19£l,  he  had  furnished  a  purchaser,  pursuant  to  the  listing 
agreement,  who  was  willing  to  pay  the  amount  of  money  demanded  by  appellee 
for  the  farm.  Appellant  further  contends  that  there  was  an  extension  or 
waiver  of  the  time  limit  set  forth  in  the  listing  agreement,  either  by 
virtue  of  the  conduct  of  appellee  or  appellee1 s  knowledge  of  appellant's 
continued  efforts  to  procure  a  purchaser,  and  his  failure  to  affirmatively 
notify  appellant  of  the  termination  of  the  listing  agreement  prior  to  the 
time  that  the  purchaser  was  produced. 

Appellee  contends  that  the  listing  agreement  terminated  by  its  own 
terms,  in  that  it  provides  specifically  that  a  purchaser  willing  to  pay 
$20,000.00  must  be  produced  on  or  before  March  1,  1951,  and  that  neither 
his  conduct  or  his  knowledge  and  subsequent  failure  to  act  constituted  an 
extension  or  waiver  of  this  condition  precedent  to  performance  by  appellant. 

The  time  fixed  in  this  contract  for  the  payment  of  the  balance  of 
the  purchase  price,  and  the  giving  of  possession,  were  clearly  a  conditions 
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precedent  to  performance  by  appellant.  The  listing  agreement  by  its  own 
terms  was  not  subject  to  being  performed  by  appellant  after  March  1,  195l. 

The  primary  question  before  this  court  appears  to  be  whether  or  not 
appellee  committed  any  acts  which  excused  or  waived  this  condition  precedent 
to  performance  by  appellant,  to-witz  a  purchaser  who  would  pay  *20,000.00 
on  or  before  March  1,  195>1« 

Further  consideration  must  be  given  to  the  testimony  in  the  record 
concerned  with  appellee's  conduct  .in  this  regard.  The  entire  testimony 
of  appellee's  conduct  prior  to  March  1,  1951,  consists  of  reported  offers 
by  appellant  less  than  the  320,000. 00  figure,  and  the  only  thing  that  appellee 
said  before  the  March  1  date  was  "You  will  have  to  get  the  $20,000.00."  it 
is  obvious  that  this  conduct  cannot  constitute  a  waiver  or  excuae  of  the 
condition. 

Looking  to  appellee's  conduct  subsequent  to  March  1,  it  appears  frcm 
the  record  that  appellant  testified  that  I'around"March  1,  1951,  he  obtained 
an  offer  for  $20,000.00  that  he  submitted  to  appellee,  who  said,  "I  guess 
it's  gonej  I  will  bee  you  in  a  fevr  days,"  The  :>rospective  purchaser  who 
testified  on  behalf  of  appellant  stated  that  this  ?20,000.00  offer  wao  made 
on  March  3,  1951.  Thereafter,  on  March  27,  1951,  the  prospective  purchaser 
and  appellant  went  to  the  home  of  appellee,  ana  tendered  a  "2,000.00 
check  as  a  down  pajiaent.  Appellant  testified  that  appellee  said,  "I'll  B0d 
you  in  a  few  days."  The  prospective  purchaser  testified  that  appellee 
said  that  he  didn't  know  what  to  tell  them,  and  that  he  seerasu  undecided. 
Appellee  refused  to  accept  the  $2,000.00  check.  This  is  all  of  the  evidence 
of  conduct  on  the  part  of  appellee  which  appellant  contends  constitutes 
an  excuse  or  waiver  of  the  condition  precedent  that  appellant  should  produce 
a  purchaser  willing  to  pay  $20,000.00,  said  payment  to  be  aaie  on  or  before 
March  1,  1951. 
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Inasmuch  as  this  cause  comes  before  this  court  on  an  affirmative  ruling 
by  the  trial  court  on  a  motion  by  appellee  at  the  close  of  aopellant1 s 
case  to  find  the  issues  for  appellee,  the  sole  question  before  this  court 
is  whether  or  not  there  is  any  evidence,  taken  with  its  reasonable  inferences 
and  intendments  most  favorable  to  aopellant,  that  tends  to  establish  the 
essential  elements  of  appellant's  case. 

We  hold  that  payment  of  the  $20,000.00  purchase  price  on  or  before 

March  1,  1951,  was  a  condition  precedent  to  performance  by  appellant. 

We  further  hold  that  there  is  no  evidence  in  this  record,  taken  with  all 

its  reasonable  inferences  and  intendments  most  favorable  to  aopellant, 

1/ 
that  tends  to  establish  a  waiver  or  excuse  of  this  condition. 

It  is  true  that  such  a  condition  may  be  waived  or  excused,  but  it 
takes  far  more  than  the  conduct  appearing  herein  to  constitute  evidence 
of  such  a  waiver.  The  very  cases  cited  by  appellant  in  his  brief  forcibly 
indicate  the  type  of  conduct  required  in  this  regard. 

In  the  case  of  Lawson  v.  Black  Diamond  Goal  Mining  Co.,  Supreme  Court 
of  Washington,  102  Pac.  759,  cited  by  appellant,  the  court  found  that  appellant, 
through  its  president,  "repeatedly  urged  the  respondents  to  continue  their 
services  after  the  sixty  day  period." 

In  the  case  of  Ice  v.  Maxwell,  Supreme  Court  of  Appeals  of  .Jest  Virginia, 
55  S.  E.  399,  also  cited  by  appellant,  it  appears  at  page  901  that  "there 
is  evidence  tending  to  show  that  the  plaintiff  was  permitted  to  continue 
in  the  employment  of  the  defendants  after  the  28th  day  of  February,  and 
that  he  was,  after  that  time,  recognized  as  their  agent.  He  states  that 
he  talked  to  Mr.  Maxwell  frequently  in  regard  to  the  matter,  and  that  it 
went  along  until  up  in  the  spring  some  time,  on  or  about  the  1st  of  March, 
and  one  time  he  was  talking  to  Mr.  Maxwell,  who  notified  him  that  the 
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defendants  were  in  a  hurry  to  sell  the  land,  and  said  that  they  had  to 

raise  about  $16,000.00,  and  about  the  1st  of  March  he  produced  the  purchasers." 

The  case  of  Bailey  v.  Padgett,  Supreme  Court  of  Alabama,  70  So.  637, 
also  cited  by  appellant,  merely  states  that  there  was  evidence  to  show 
that  the  time  limit  was  extended.  The  evidence  in  that  regard  is  not  set 
forth  in  the  report  of  the  decision. 

Since  finding  a  purchaser  willing  to  pay  $20,000.00  on  or  before 
March  1,  l°£l  was  a  condition  precedent  to  performance  by  appellant,  and 
since  appellee  did  nothing  which  can  be  construed  to  be  an  excuse  or  waiver 
of  such  condition,  the  effect  of  the  conduct  of  appellant  on  March  27,  19!?1, 
at  the  meeting  at  appellee's  house,  was  merely  that  of  an  offer  on  the  part 
of  appellantj  it  may  be  construed  in  no  other  way,  as  the  listing  agteement 
could  not  be  performed  at  that  time.  This  offer  would  create  no  liability 
on  the  part  of  appellee  unless  accepted.  There  is  no  evidence  in  this  record 
that  such  offer  was  accepted,  and  in  fact  all  of  the  evidence  indicates 
that  it  was  rejected  by  appellee.  V/e  do  not  believe  there  was  any  testimony 
in  the  record  showing  that  appellee  intended  to  extend  the  time  of  sale 
beyond  the  period  stated  in  the  listing  agreement.  The  actions  of  appellant 
in  submitting  later  offers  to  appellee  were  only  offers  to  appellee  which 
he  could  then  reject  or  accept  as  he  desired.   Jhere  the  offer  was  rejected 
there  cculd  be  no  liability. 

Giving  consideration  to  the  foregoing,  we  hold  that  the  trial  court 
was  correct  in  allowing  the  motion  of  appellee  to  find  the  issues  for 
appellee  at  the  close  of  appellant's  case.  The  judgment  of  the  lower  court 
should  be  affirmed. 

Judgment  affirmed. 
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